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Summary

This paper traces the history of Scotland’s once extensive and diverse forms of
common land. It provides an insight into why very little of this common land is still
in existence today. The paper shows how powerful landed interests were able to
appropriate the bulk of these lands into their own substantial land holdings by the
early nineteenth century.

A description of surviving common lands is provided together with a brief insight
into current management arrangements and a summary of the key lessons from
the Scottish experience. In the concluding part of the paper, a brief overview is
given of the new patterns of community ownership which are now emerging and
the new legislative and financial instruments that are being developed to assist this
process. A set of references and Internet websites are provided for those wishing
to further explore the topic.
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Introduction

This paper provides a brief overview of the history, current status and future chal-
lenges relating to common land in Scotland, together with some lessons that can
be drawn from this for promoting common property regimes.

Scotland is a small country of 5 million people on the north west fringe of Europe
with its own distinctive history. It was an independent country for many cen-
turies, but entered a political union with England in 1707. As part of that Treaty
of Union, both countries retained their own independent systems of law, bank-
ing and trade, and institutions of local government, education and established
religion. The Union still stands and Scotland remains part of the United Kingdom.
In 1999, however, Scotland regained a substantial measure of self-government
through the establishment of a Scottish Parliament.

The existence of the Parliament, with its ability to reform Scots law, has facilitat-
ed a new debate over longstanding and widespread concerns about the way
land is owned and managed in Scotland. Two pieces of land reform legislation
have already been passed by the new Parliament (HMSO, 2000, 2003) and an
increasing number of civil society organisations, public agencies, local authorities
and private landowners and their agents are becoming actively involved in the
land debate.

One of these land reform Acts dealt with the abolition of feudal land tenurel in
Scotland. The fact that this was the main way by which land was still owned in
Scotland at the start of the 215t century and the fact that Scotland still has the
most concentrated pattern of large scale private land ownership of any country
in the world (Wightman, 1996), are symptomatic of the many issues related to
land ownership which continue to have adverse impacts on sustainable devel-
opment in Scotland.

This experience also reflects the fact that Scotland’s history has been, to a large

1. Medieval European form of civil government based on the relationship of vassal and superior arising from the holding
of land held for a fee (feus)
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sSurviving commons

The history of common land in Scotland and the extraordinary degree to which
it was successfully incorporated into private estates, means that very little
remains of the once extensive commons.

The one major exception IS | iy 5 crofting Common Grazings
Crofting Common Grazings. From Brown and Slee, 2003

While the land involved is most-
ly owned by private land own- N ,
ers, the local crofting communi- A o

ties have secure legal rights of
occupation and use. This is as a

result of the Crofting legislation

of 1886 and 1891 that fol- ’
lowed a period of riots, rent 5 gl
strikes, political agitation, land

raids and government commis- {

sions of inquiry in the aftermath £ a4
of the Highland Clearances.

This was when land owners
cleared whole communities off
their traditional lands, so that
the land owners could make
more profitable use of the land flo-fcemmon arszings by parish
for large scale commercial =

N [ s-16 ; ey iu,
sheep farms and the creation of | =" P o
sporting estates (large hunting oo
reserves).

Due to the unique tenure system under which crofters hold their land, crofting
areas are home to some of the highest densities of rural population anywhere in
the UK. This has, to some extent, ensured that crofting common grazings still
cover a substantial part of the Highlands and Islands — 541,750 hectares or
around 7% of Scotland’s total land area (Fig.2).
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The management of common grazings is governed by regulations which are
administered by local committees appointed by the grazings shareholders. There
are some 853 registered grazing committees and a further 200 unregulated
grazings. The main functions of these committees has until recently been to
administer, manage and improve the grazings primarily for livestock production
(Reid, 2002).

However due to food overproduction in Europe, livestock health concerns and
changes in agricultural markets, there has in recent times been a need to exam-
ine other potential uses for common grazings — forestry, nature conservation,
renewable energy installations and in a small number of situations, large scale
aggregate quarrying. Up until 1991 when a Crofter Forestry Act was passed,
crofters did not have a legal right to establish or manage trees or woodlands on
their common grazings. More recently with the government’s desire to see
greater use made of renewable energy sources, common grazings have become
a focus for large scale commercial wind farms and micro-hydro installations.

Paralleling these evolving new uses of common grazings, there has been some
attention given to how the financial benefits of these diversification ventures
should be apportioned between the land owner, grazing shareholders and the
local community. Both forestry and renewable energy undertakings receive sig-
nificant levels of public subsidies and are the subject of on-going public debate
with regard to how much of the financial return should be allocated as commu-
nity benefit (The Highland Council, 2003).

Many of the common grazings have extensive areas of peat land. New green-
house gas emission research has revealed that peat land is almost as effective as
tropical rainforests in acting as a carbon reservoir through taking the carbon from
the atmosphere and storing it in the land. Such research begins to reveal the
potential for common grazings and other ancient common mosses to become
involved in the growing global carbon credits trade (Guardian Weekly, 2003).

Outwith crofting areas, however, only relics survive of the various other tradition-
al forms of common ground that used to exist (Callander, 2002). Most of these
relic areas are relatively small and may only come to light when properties are
changing hands, as their status as common land may have become ‘forgotten’
when traditional uses lapsed due to changes in the ways in which people earned
a livelihood and or improvements in standards of living (for example, communal
drying greens or mosses where communities used to cut peat for fuel).

Local people are themselves often confused or ignorant of the nature and extent
of land over which they have rights. In some cases, they are unaware that they
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collectively own land and think it is held by a local landowner. In other cases their
understanding is that they do own certain assets, when in fact they are merely
leased or else owned by, for example, the local authority. In one recent example,
the Chairman of one local community organisation recently claimed that they did
not own an area of land and that it was still owned by the local aristocratic
landowner. This was despite the fact that the community has had good title to
the ownership of that land since 1787!

As interest grows and understanding develops about the various former types of
common land, so more and more examples are coming to wider notice. For
example, in the parish of Birse in North-east Scotland, Birse Community Trust has
managed to revive ancient shared rights over 4000 hectares of land. This
achievement involved a substantial and sustained effort in gathering local his-
torical evidence, understanding obscure aspects of Scots Law and then negoti-
ating with the two large private estates who “owned” the area involved and
considered that the ancient rights had long since disappeared.

The success of Birse Community Trust in securing these rights, has allowed it to
take over the management of the native pine forest that still survives there. This
has, in turn, provided an important asset base from which the Trust has been
able to develop into a successful local community enterprise. It now owns and
manages other local land and buildings on behalf of the community, while also
delivering an increasing wide range of social and economic services to benefit
the local population.

This example shows the value that can come from community access to common
property resources. However, the challenge that Birse Community Trust had to
restore the rights in its case, also illustrates a wider challenge. Much of the evi-
dence of former commons is hard to find or held by private land owners with no
interest in promoting wider awareness of them. Commons are also governed by
ancient legal tracts, the interpretation of which can be obscure even for lawyers.

There is some hope, however, that this situation is improving due to the height-
ened awareness of land issues, easier access to legal services, improved indexing
and access to historical documents and the existence of the Scottish Parliament.
Broadly speaking, there are six lessons to be drawn from Scotland’s experience
to date with its relic pattern of common land:

e Do not alienate or otherwise weaken existing common property resources.
Ensure that any transfer or alteration in their status secures their communal basis
at the same time as modernising the legal framework and governance
arrangements.
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« Work hard to research and understand the relevant laws and local knowledge of
common resources. Document the findings and share them widely.

< Improve public awareness of the extent and status of common property rights.

« Build awareness and capacity in the academic and policy sectors on common
property resources with a view to identifying and promoting new sustainable
livelihood opportunities and or natural heritage benefits.

« Develop visual, map-based (preferably GIS) systems for recording, analysing and
communicating commons regimes.

« Place the value of common resources within the wider context of local social,
economic and environmental development with a view to retaining any benefits
both existing and future within in the local economy.

However, while relic commons may prove to be important for a few communi-
ties, most communities in rural Scotland have no such legacy and are unlikely to
discover one that has been forgotten. For these communities, communal own-
ership and or management of local resources will require other solutions.
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Community land ownership

In the history of Scotland’s common land, relatively few of the areas were unre-
stricted common in the sense of being open for anyone to use. Common land
was normally only common to the local community in that locality. Now, a new
pattern of local community land has started to emerge in rural Scotland. This
phenomenon can trace its roots back to earlier efforts by socially active groups
and movements who also sought to find ways of owning and managing land for
common benefit (Boyd, 1998).

During the last 10-15 years, an increasing number of rural communities mostly
in the Highlands and Islands have become directly involved in the ownership and
management of land within their locality through purchasing, leasing or some
form of management arrangement. It is estimated that over 94 community land
trusts control around 130,242 hectares which amounts to some 1.98 percent of
rural land (Table 2). Many of the early instances of this were remote rural com-
munities whose members were largely the tenants of a single large private estate
and who set up a collective body which bought the property on the open mar-
ket, preferring to be their own landlord than have another new private landlord.
In a number of celebrated cases (Assynt, Eigg and Knoydart), community pur-
chases took place when the private land owner had gone bankrupt or run into
financial difficulties and the community was able to negotiate with the main
creditors or the financial receivers.

These high profile buyouts received wide newspaper coverage and raised aware-
ness which helped other communities to understand the potential benefits of
gaining access to land, property and other natural resources. Now, however,
rather than just estate purchases, the pattern has become much more varied
with communities buying a range of different types of local assets in cases where
their sale either might pose a threat to some community interest or else where
the purchase would make a positive contribution to local community develop-
ment. In some instances, communities have been able to agree such purchases
with the land owners without the need for the property to go on the open mar-
ket (Wightman and Boyd, 2001).
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To purchase properties, local communities form a democratic body with an
appropriate legal structure to represent the whole community or make use of an
existing one. The most popular form of legal incorporation is a company limited
by guarantee. In certain circumstance where the objectives of the company meet
the tax authority’s test of ‘public benefit’ it is granted charitable status. This body
then owns the property on behalf of the community and manages it for their
common good. The land is thus common property, but only through the consti-
tution of the owner rather than the form of tenure by which the land is held.
This position in some ways mimics the traditional solution to common land
where there was a resource that could not be readily exploited by the individu-
als with the common rights (for example, a mineral deposit). In those cases, they
formed a body to act on their collective behalf and then shared out the returns.

Within this new movement, not all the purchases are by entire communities. In
crofting areas, for example, it may only be the crofting tenants who make a pur-
chase when there are other residents in their local community — Crofting trusts.
There are also instances where the community, while initiating a purchase, may
not end up with full control over the land as the control is shared with partners,
usually conservation organisations or public agencies that have provided a pro-
portion of the funding — Community partnerships.

In the new pattern, communities are just a different type of owner amongst
other types of individuals and organisations that own land. This gives the com-
munity all the security and rights that go with conventional land ownership
under Scots law. This includes the right to sell the land, should the community
so decide at some time. However in the case where a body owning the land has
charitable status there are restrictions on the way in which assets are disposed
of. These properties thus give rural communities their own asset base, thereby
reconnecting them to the land, usually for the first time in many centuries.

Whole estate purchases by communities are still occurring, but the growing
number of community purchases involves an increasingly diverse pattern of
acquisitions. In some instances, it may involve a single building or a specific piece
of land that might only be a hectare or less in size, but which the community
considers of particular value and importance to its future for some reason.

While Scotland’s original areas of common land were vital to the subsistence
agriculture and rural economy of the times when such commons were still
widespread, the new community purchases tend to be important to communi-
ties in the much broader terms. As part of this, while most community purchas-
es are still a response to some threat (for example, the loss of access to a resource
due to a change in its ownership), the purchase of certain resources by commu-
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Table 2: Summary of Rural Community Landownership®é

Types of Community Number Land Land Land Grand
Ownership of Trusts owned leased | Managed by Totals
(ha) (ha) Agreement (ha)

Community Trusts 77 43,675ha | 3,427ha 15,013ha 62,115ha
Community Partnerships 4 34,236ha 34,236ha
Crofting Trusts 10 22,803ha 22,803ha
Club Farms & Sheep 3 50ha 11,038ha 11,088ha
Stock Clubs

Totals 24 100,764ha | 14,465ha 15,013ha 130,242ha

nities is more often becoming part of a positive local strategy for community
development.

The range of properties how being acquired other than whole estates can be
seen as consisting of three main types:

 Community facilities that are important to local community life, such as vil-
lage halls, a building for a local community office or small areas of ground for
purposes as diverse as a football pitch, affordable local housing or a burial
ground.

» Heritage assets that make an important contribution to the local communi-
ty’s sense of identity or well-being, whether historic local buildings or land or
other local areas of high amenity or natural heritage value, such as communi-
ty woodlands.

e Economic resources that meet particular local needs, such as a shop, post
office, petrol station, pier and slipway, building for business start up units, or
else areas of land that have the potential to generate income for the commu-
nity, for example, a forestry plantation, community supported agriculture, part
of a river fishery or a wind farm.

These categories are not mutually exclusive so that, for example, a community
may acquire an historic local building to safeguard its future and re-develop it so

6. Sources: Sector Review — Not-for-Profit Landowning Organisations in the Highlands and Islands of Scotland, A. Wightman
& G. Boyd, Caledonia Centre for Social Development, April 2001; A Review of Community Woodlands in Scotland,
Reforesting Scotland, May 2003; Scottish Land Fund Approvals up until January 2003, Scottish Land Fund.
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that it provides both a community office and also space for start-up units to
encourage local business development. Some communities have already
acquired through separate purchases a number of different properties locally,
both buildings and areas of land, to address different needs. In this way, such
communities are building up what might be seen as a ‘dispersed estate’, con-
sisting of key properties distributed across their local area that are considered
important properties for the community to control as part of ensuring sustain-
able local community development.

This emerging pattern is now going to be supported by new legislation passed
by the Scottish Parliament. The Land Reform (Scotland) Act 2003 allows appro-
priately constituted, representative community bodies in rural areas (i.e. outwith
settlements of 10,000 people or more) to register an interest in particular land or
buildings. As a result, these communities will then have a legal right to buy any
such registered land or buildings at an independent market value if and when
the current owner of the property decides to sell it. Funding through the National
Lottery has also been made available to assist rural communities with such pur-
chases in the form of the Scottish Land Fund.

An important part of this Land Reform Act also related specifically to crofting
common grazings. It enables crofting communities to buy these common graz-
ings from the current owner by right, without having to wait for the owner to
decide to sell and at a price that reflects the existing grazing and related rights
of the crofters over the land. As a result, the individual crofters would become
tenants of a landlord that represented the collective interests of all of them as
tenants. In addition, the crofters would be able to collectively carry out a wider
range of land use activities over the common grazings than previously, as they
will have acquired the normal suite of rights that go with ownership.

Common Land in Scotland



Closing remarks

Scotland’s distinctive history of land ownership, so dominated by large scale pri-
vate estates, has meant that very little traditional common land has survived.
Relics of the former extensive pattern of local commons that still survive in a few
areas may be important for some communities. However, for nearly all commu-
nities in Scotland, traditional common lands are confined to the history books.

It is against this background that the new movement towards increased com-
munity ownership of local land and buildings is of such significance. It represents
a major development in the capacity of these communities to meet local needs
and influence their own futures.
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Internet website references

Caledonia Centre for Social Development. The centre runs two sites with rele-
vant materials — briefing papers, case studies and organisational profiles — on com-
mon property resources and community ownership. The majority of the materials
are Scotland specific but there are a number of documents that relate to commu-
nity ownership in the rest of the UK, Canada, the United States and South Africa.
www.caledonia.org.uk/commonweal

www.caledonia.org.uk/socialland

Who Owns Scotland. This site documents rural landownership in Scotland and
has a section which provides information and maps on non-profit landowners.
www.whoownsscotland.org.uk/nfp/index

International Institute for Environment and Development. The Institute’s
website provides a wide range of research papers, case studies and reports on nat-
ural resources, land and common property rights primarily in Sub-Saharan Africa.

www.iied.org

The Land Trust Alliance and The Trust for Public Land. These are two apex
organisations which support the local and regional land trust movements in the US.
The land trust movement in the US began in 1891 and has grown to over 1,200
non-profits which protect more than 6.2 million acres of green space and open
land across America.

www.lta.org

www.tpl.org

Cooperative Land Ownership & Use. A series of Canadian web pages intro-
ducing: cooperative ownership of land; legal systems for community land cooper-
atives and case study examples.

http://web.uvic.ca/bcics/research/index.htm

International Association for the Study of Common Property. This is a glob-
al association of scholars and researchers with an interest in all forms of common
property both traditional and “new’ commons. It has a Digital Library of the
Commons from which documents can be downloaded.

www.indiana.edu/~iascp
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