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Written evidence submitted by The Scottish Wildlife Trust
1. The Scottish Wildlife Trust wishes to restrict its comments to the bill’s provisions on
Landfill Tax.
2. The Landfill Tax currently supports the Landfill Communities Fund (LCF), which is an
extremely important source of funding for projects to support and enhance biodiversity
for the public benefit. Since LCF began in 1996, £ 74,342,711 has been awarded to
good causes including biodiversity enhancement in Scotland.

3. Conservation-relevant funding under two main grant headings:
•

Object D - The provision, maintenance or improvement of a general public
amenity.

•

Object DA - The conservation of a specific species or a specific habitat where it
naturally occurs (i.e. biodiversity projects) which was introduced in 2003.

4. The Scottish Wildlife Trust has been awarded c. £3.6 million of LCF grant aid to date,
with £1.2 million of specifically DA funding (although historically many D projects
encompass an element of biodiversity work).
5. Conservation projects supported by LCF over the past 2 years have included:
DA

Cathkin Marsh Community Wetland Project

D

Montrose Basin - Wildlife in Focus

DA

Commonhead Moss Local Nature Reserve Bog Restoration

D

Improving Visitor Access at Sourlie Wood

D

Enhancing Visitor Experience at Shewalton Woods

D

Enhancing Access at Perceton Wood

D

Improving Access at Oldhall Ponds Wildlife Reserve

D

Lawthorn Wood Enhancements

D

Corsehillmuir Wood Improvements

D

Ayr Gorge Woodlands Improvements

DA

Fife Conservation Grazing Project

D

Enhancements to Southwick Coast Wildlife Reserve

D

Cathkin Marsh Improvements

DA

Saving Scotland's Red Squirrels (North East Scotland)
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D

Cullaloe Access Improvement Project

D

Bankhead Moss Restoration Project

6. Other Landfill Tax-derived funding has provided essential support to major biodiversity
initiatives such as the Scottish Beaver Trial. The current system allows for the funding of
projects which maximise biodiversity and conservation benefit disregarding country
boundaries within the UK and this has benefited Scottish conservation.
7. Without LCF it is unlikely that projects which support public policy objectives would
have gone ahead. Examples include:
•

Urban mountain bike trail integrated into Physical Education curriculum of local
schools

•

Enhanced access to the countryside via boardwalks, paths, interpretation

•

Coordinated efforts to conserve red squirrel

•

First (trial) reintroduction of a mammal species

•

Habitat management and creation work to protect wide range of LBAP habitat
and species

8. Biodiversity funding – already inadequate – should not suffer from any change in
taxation arrangements. The Aggregates Levy, administered within the Sustainable
Action Fund, was a significant source of funding for the restoration of the natural
environment, biodiversity projects and a range of major projects with a general
relevance to aggregates and environmental impact.
9. Since 2008, Scotland's share of the money raised by the UK Government from the
Aggregates Levy is indirectly reflected in the Scottish Government's overall spending
review settlement. Environmental spending is a devolved matter and the Scottish
Government's plans for environmental spending are set out in its budget. The Budget
published in November 2007 outlined that planned spending on Sustainable
Development and Climate Change includes the new Climate Challenge Fund. This
funding is far more difficult for NGOs to access and as a result funding for biodiversity
projects has been reduced.
10. A change to the Landfill Tax which removes Scottish access to the LCF would therefore
mean that safeguarded funding for biodiversity projects would be lost to Scotland.

11. The Scottish Wildlife Trust believes that that a Scottish LCF or equivalent
mechanism should be established to ensure the continuation of this important
source of funding for supporting and enhancing Scotland’s biodiversity.

12. About the Scottish Wildlife Trust

5

The Scottish Wildlife Trust’s central aim is to advance the conservation of Scotland’s
biodiversity for the benefit of present and future generations. With over 36,000
members, several hundred of whom are actively involved in conservation activities
locally, we are proud to say we are now the largest voluntary body working for all the
wildlife of Scotland. The Trust owns or manages 122 wildlife reserves and campaigns at
local and national levels to ensure wildlife is protected and enhanced for future
generations to enjoy.
SWT’s vision for Scotland’s wildlife requires a network of healthy, resilient ecosystems
supporting expanding communities of native species across large areas of Scotland’s
land, water and seas. This can be achieved through:
•
•
•
•

Protecting vulnerable areas from further loss
Restoring and enhancing degraded habitats
Expanding these areas to form an integral part of large-scale, wildlife-rich
landscapes
Having a diverse range of people who are increasingly knowledgeable of, and
actively engaged in, wildlife and conservation.

January 2011
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Written evidence submitted by Lesley Riddoch
1. I’m a writer and journalist and I have long-standing interests in land reform, marine
energy and community development. I have been a Trustee of the Isle of Eigg Heritage
Trust, I chaired a Taskforce on the future of the Isle of Rum and I wrote a book about
the culture and economy of the Western Isles called Riddoch on the Outer Hebrides.
2. I’m writing in response to your call for written evidence on the Scotland Bill 2010, and
would like to make some observations about Crown property rights, the proposals in
the Bill relating to the Crown Estate Commissioners (CEC), and how the Bill could
modernise and improve the administration of the important public rights that are
currently managed by the CEC in Scotland under the Crown Estate Act 1961.
3. I recently wrote a column in the Scotsman on the subject, arguing that lack of
agreement on HOW to achieve change should not get in the way of ending Crown
Commission jurisdiction in Scotland as soon as possible. That observation was based on
discussion with a large number of coastal development trusts and small businesses.
4. My main interest is to free up control of natural resources so Scotland loses its
unenviable reputation as the best wee feudal country in the world. I think the best way
forward is that suggested by Andy Wightman -- dispensing with the current Clause 18
in the Scotland Bill and replacing it with the following The Crown Estate Act 1961 is
amended as follows. After Section 1(7) insert “Section 1(8) This Act does not apply to
Scotland”
5. The sums collected by the Crowns Estates in Scotland haven't been vast but enough in
some isolated communities to cause abandonment of old piers, enough to stop smallscale community development and enough to make coastal communities feel the power
of the sea is not theirs to harness. That disempowered outlook is a particular concern
for a country that seeks to exploit marine energy as a form of baseload energy.
Since 1999 - when the powers of other asset- owning quangos like the Forestry
Commission were devolved –London-based quango control over Scotland’s marine
environment by the CES has been an undemocratic anachronism.
6. By 2050 - when offshore renewables capacity could reach 68GW and provide a net
value in electricity sales of £14 billion - it will be an unacceptable loss of potential
income from Scotland’s coastal communities.
7. Powers already exist to allow the Scottish Secretary to re-direct Crown Estate income. So
in theory, the current SS could simply decide to send the Scottish tranche north. That
might be a quick non-legislative way round the problem, but it's not a solution. A new
Secretary of State might have other ideas - especially when the offshore renewable
energy income starts to flow.
8. Ideally, income from marine assets must remain beyond the reach of Holyrood and even
Scottish
councils
with
the
coastal
communities
themselves.
Marine trusts could be set up in coastal communities to receive rental income - the
model used in Norway where small, powerful, service-delivering, community-sized
municipalities already offer a geographical template and a precedent for micromanaging funds. In Scotland, such communities would have to be recreated - carved
out of the largest councils in Europe - but using old parish and burgh council boundaries
it could be done.

7

9. Some want Westminster to legislate and ensure the Crown Estates spoils are sent
directly to local communities around the UK coastline - bypassing Holyrood, Stormont
and Cardiff. Others argue Westminster shouldn't micro-manage that cash and should
quite simply amend the Crown Estate Act of 1961 to say it shall no longer apply to
Scotland, Wales and Northern Ireland - entrusting the next step of redistribution to the
national parliaments.
10. It seems to me the quickest way of starting a change process is for the Scottish
Government to take over the administration of CEC rights immediately and the simplest
means of achieving this is to remove the CEC from any responsibilities in Scotland.
EXECUTIVE SUMMARY
I therefore suggest the Committee recommends dispensing with the current Clause 18 in the
Scotland Bill and replacing it with the following;
The Crown Estate Act 1961 is amended as follows. After Section 1(7) insert
“Section 1(8) This Act does not apply to Scotland”
January 2011
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Written evidence submitted by Glasgow Prestwick Airport
Air Passenger Duty (APD) requires to be devolved to the Scottish Government for two principal reasons:1. The dithering of the UK Government over the future of APD has introduced uncertainties in the aviation
industry and its view of the UK market.
2. The Scottish market is quite different from the main (London) UK market and a “one size fits all” solution
is, in the case of Scotland, no solution at all.
To deal with each in turn.
The aviation industry is, consistent with the global economy, going through a difficult period with many
airlines collapsing and many airports losing money. As a part of the measures being considered or
implemented to encourage economic recovery, aviation needs to be recognised as a potentially huge key
driver of that process. This is the most ridiculous point in time to be threatening to increase taxation on an
industry that is already heavily taxed. One only needs to examine the behaviour of airlines in the various
European countries that tax and those that do not tax aviation to appreciate the severe damage that
inappropriate and inconsistent taxation inflicts. By leading airlines to believe that the UK will increase APD
and potentially change the method of application, airlines are reluctant to invest in the UK market electing
instead those markets where there is no APD or at least some certainty and sanity over its rate.
Scotland’s propensity to fly is the highest of all mainland UK regions with the exception of London. Whilst
the UK Government appears keen to try to replace domestic air services with high speed rail, Scotland is
decades away from being able to seriously make this transition. Air travel is therefore the only alternative
for many journeys to/from Scotland. Devolving aviation taxation to Scotland would permit an appropriate
regime to be put in place for Scottish air travel recognising Scotland’s particular requirements. A
considerable amount of Scottish air travel is UK domestic and the APD effectively double taxes these
journeys increasing costs to Scottish based businesses reducing their competitiveness. Recent history
demonstrates the success of the Route Development Fund (RDF) when Scotland was able to offer relatively
modest financial incentives to airlines to operate new routes to/from Scotland; the economic benefits far
outweighed the level of public investment. By being able to selectively tax (or not) certain and potential
routes to maximise the benefits to the Scottish economy, the
Scottish Government would be able to influence routes and frequencies offered by airlines. The present
system makes it expensive for tourists to access Scotland by air meaning that many potential tourists are
lost to other more financially attractive destinations. Finally, whilst there may be concerns about the lack of
airport capacity in the London system, the position in Scotland is markedly different where the main
airports, Glasgow and Prestwick in particular, have experienced significant decline in traffic and have
considerable unused capacity at hand.
January 2011
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Written evidence submitted by The Law Society of Scotland
INTRODUCTION
The Law Society of Scotland welcomes the opportunity to submit evidence to the Scottish Affairs
Committee in respect of the Scotland Bill introduced into the House of Commons on 30 November 2010.

The Society contributed substantially to the consultative and parliamentary process which resulted in the
Scotland Act 1998. The Society took the view then and takes the view now that the Scotland Act (“the
Scotland Act”) is one of the most important pieces of legislation to have affected the Scottish Legal
System since the European Communities Act of 1972. It was central to the programme of constitutional
change which began in 1997. In tandem with the Human Rights Act 1998, the Act provides much of the
framework of what approaches a form of written constitution – as it underpins both logically and legally
the exercise of power by the Parliament.
Competence and Vires
Together with the Human Rights Act 1998, the Scotland Act requires the courts to perform constitutional
functions in a way in which prior to these Acts they only had experience of in European Union matters.
The Scotland Act 1998 introduced a new way of thinking for Scottish lawyers. Prior to then, their
experience of primary legislation was limited to Acts of the UK Parliament which were (subject to the
European Communities Act 1972) the Acts of a sovereign legislature and were undoubted in terms of
their constitutional propriety provided they had received the Royal Assent.
However, the provisions in respect of the competence of the Scottish Parliament contained in Sections 28,
29 and 30 of the Scotland Act ensure that Scottish lawyers had to consider the legislation of the Scottish
Parliament in a different light. The first question which Scottish lawyers must ask themselves first and
foremost is “Is an Act of the Scottish Parliament within the competence of the Scottish Parliament to
enact?” The limits on the legislative competence of the Scottish Parliament are set out specifically in
Section 29 of the Scotland Act which states in subsection 1 that “an Act of the Scottish Parliament is not
law so far as any provision of that Act is outside the legislative competence of the Scottish Parliament.”
Section 29(2) provides the framework of determining criteria to guide advisers and the courts as to what
is “outside that competence”. Those criteria are that a provision:a)
b)
c)
d)
e)

Would form part of the law of a country or territory other than Scotland or confer or remove
functions exercisable otherwise than in or regards Scotland;
Relates to reserved matters;
Breaches the provisions of the restrictions in Schedule 4;
Is incompatible with any of the Convention rights or with Community law; or
Would remove the Lord Advocate from her position as Head of the Systems of Criminal
Prosecution and Investigation of Deaths in Scotland.

Accordingly, if the Scottish Parliament legislates in a way which breaches any of these restrictions that
legislation “is not law”.
That new way of thinking about legislation (and about the devolved powers of Ministers under Section
54) has been adopted by Scottish lawyers on behalf of their clients in many cases.
Law Reform
One other major change which occurred with the Scotland Act coming into effect was the approach to
Law Reform. Prior to the Scotland Act, many Scots lawyers complained that the process of law reform
was haphazard and patchy. It was difficult for the UK Parliament to assign adequate legislative time to
more than one Scotland specific Bill per session – although, of course, there were of course occasions
when more than one bill was possible but that was a matter of the coincidence of parliamentary time and
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political will.
Furthermore, the more deep-seated complaint was that legislation was often enacted by Westminster
with a UK application in mind which did not give adequate consideration to how the legislation affected
the law of Scotland.
The law of Scotland may have been subject to only relatively narrow self-contained amendments during
the nearly 300 years of the absence of the Scottish Parliament, but since 1999 the Parliament has
certainly developed the law in many areas where it was felt that reform was needed.
The Parliament has also embarked upon many useful inquiries through the agency of its committees.
Some of the most significant being from the perspective of the Society:•
•
•
•

The inquiry into the regulation of the legal profession;
The inquiry into Legal Aid
The inquiry into the police; and
The inquiry into the transposition of EU Directives

Subject to the limits set out in Section 29 of the Scotland Act, the Scottish Parliament has a very wide
jurisdiction for legislation. It includes agriculture, forestry and fishing, education, environment, health,
housing, law and home affairs, local government, natural and built heritage and planning law, police and
fire services, social work, sport and the arts, statistics and public records, tourism and economic
development and transport. Since 1999 the Parliament has enacted 166 Acts of the Scottish Parliament
and the broad range of legislation covers issues of such importance as reform of the criminal law, reform
of the system of land tenure and agricultural holdings, legislation regarding adults with incapacity,
planning law and licensing law and many other areas besides.
The interface between the UK and Scottish Parliaments
The broad range of reservations in Schedule 5 to the Scotland Act ensures that the UK Parliament (and
Whitehall Ministries) have a very substantial role in making law for Scotland. The Society has tried to
ensure since 1998 that it comments constructively on consultations and bills which emanate from the UK
Ministries and Parliament.
The importance of the UK Parliament’s legislative role for Scots law must not be underestimated or under
represented.
Over the lifetime of a Parliament, around 50 Acts are passed; many of these have
important provisions affecting Scotland. There should be a better understanding of the range and depth
of Westminster legislation, however less publicity, lack of proximity and perceived remoteness ensure that
the UK Parliament’s role receives significantly less prominence than that of Holyrood.
One important function which closes the gap between the parliaments is the operation of the Sewel
Convention and the need for legislative consent motions but more regular contact and exchange would
be for benefit of both Parliaments, both electorates and the law of Scotland.
Inter-ministerial meetings should take place on a regular and transparent basis. The fact that joint
ministerial committees are meeting more often is a great improvement on past practice.
Inter-parliamentary contact is also important and members of both parliaments should be encouraged to
meet and exchange views on topics of mutual interest.
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SPECIFIC COMMENTS
Part 1 – The Parliament and its powers
Clause 1 - Administration of elections
The Society has no comment to make.
Clause 2 - Combination of polls at Scottish Parliamentary and other reserved elections
The Society has no comments to make.
Clause 3 – Supplementary and transitional provision about elections
The Society has no comment to make.
Clause 4 – Presiding Officer and Deputies
The Society agrees with the proposal in Clause 4(3) and (4) that the Parliament may elect one or more
additional deputies to the Presiding Officer. This is a sensible provision which the Society endorses.
Clause 5 – Scottish Parliamentary Corporate Body
The Society agrees with the proposal to amend Section 21 of the Scotland Act to provide that the
members of the corporation shall be the Presiding Officer and at least four members of the Parliament.
This will help to take account of minority political interests.
Clause 6 – Bills: statements as to legislative competence
The Society gave evidence, in writing and in oral evidence, to the Calman Commission on the role of
statements by Ministers and the Presiding Officer as to their views on the legislative competence of a Bill
introduced in the Scottish Parliament. In summary, the Society was of the view that the requirement for
such a statement of legislative competence is an important part of the legislative process and that such
statements can play an important role in informing parliamentarians and the public about the reasons
why it is thought that a Bill is within (or indeed outside) legislative competence. The Society argued for
greater transparency and detail in the giving of reasons – especially by the Presiding Officer – for making
a statement that a Bill is within legislative competence. Fuller reasons have the potential to inform public
debate about the powers of the Scottish Parliament and the appropriateness of proposed legislation.
The Society agrees with the proposal to amend Section 31(1) to ensure that any person who introduces a
Bill, whether he or she is a Minister, a Back Bench MSP, a Committee Convener introducing a Committee
Bill or a private individual or organisation introducing a private bill, should certify the legislative
competence of the measure.
The Society is also of the view that the explanatory notes published with the Bill should give a general
account of the main considerations that informed the statement on legislative competence under Section
31(1).
We remain of the view that there is a clear public interest in transparency of legislative competence
reasons.
The Society also remains of the view that the Presiding Officer should be required to give reasons for a
positive statement of legislative competence as well as for a “negative one
The fact that disclosure may provide those who wish to challenge legislation with information is not a
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sufficient reason for non disclosure.
The Society is also concerned that amendments to a Bill are not subject to a legislative competence
statement and that a Bill can be amended quite considerably at either stage 2 or stage 3 and the only
check on competence then resides with the law officers.
In the Society’s view, such amendments ought to be subject to a statement of legislative competence.
Clause 7 – Partial suspension of Acts subject to scrutiny by Supreme Court
This clause provides for a new procedure under which a part or parts (rather than the entirety) of a Bill
may be subject to a reference to the Supreme Court under Section 33 of the Scotland Act 1998. Such a
reference may be made by one of the Law Officers. Currently, a reference of a whole Bill may be made
to the Supreme Court, one consequence of which is that the Bill cannot be submitted for Royal Assent.
The new procedure would allow the Bill to receive Royal Assent but would prevent specific provisions
being brought into force until their competence had been ruled upon by the Supreme Court.
The Society has the following comments to make on Clause 7.
We understand that one reason for proposing this amendment is a concern that the existing s33
reference power has not been used because the effect of a reference would be to ‘freeze’ the whole of a
Bill even where only one or a limited number of provisions may be thought to give rise to a question
about competence. In those circumstances a Law Officer would have to balance the desire for clarity
about the competence of limited provisions against the public interest in allowing an otherwise
competent Bill to proceed for Assent.
The Society regards the power of the Law Officers to refer a Bill to the Supreme Court for a ruling on
competence pre-Assent as potentially valuable, allowing questions about the constitutionality of the
legislation to be considered in advance of that legislation being relied upon by the public. A reference
offers an opportunity for the UK and Scottish Governments to obtain a judicial determination from the
UK Supreme Court on any difference of opinion as to the competence of the legislation. Such a
determination would be available to the public in general and to legal advisers.
If concerns about the impact of a reference have, in the past, caused Law Officers to decide not to make
a reference – despite having real concerns about the competence of one or more provisions of an Act of
the Scottish Parliament – that suggests the reference power may need to be reformed.
In principle, the concept of a ‘limited reference’ is attractive, addressing the concern discussed above.
The Society would note, however, that there is no detail contained in the Bill or in supporting materials
explaining how in practice the limited reference power would be used. In particular, it may prove to be
difficult in practice to separate parts of a Bill – leaving some to come into force and others to await a
ruling from the Supreme Court. Further detail about how such references might operate would be
welcome.

Clause 8 – Members’ interests
The Society has no comment to make.
Clause 9 – Constituencies, regions and regional members
The Society has no comment to make.
Clause 10 – Continued effect of provisions where legislative competence conferred for limited
period.
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Clause 10 amends Section 30 of the Scotland Act which gives Her Majesty the power by Order in Council
to make any modifications of Schedules 4 or 5 which she considers necessary or appropriate. It would be
possible for such an Order in Council to specify that the modification ceases to have effect at some point
in the future, accordingly giving the Scottish Parliament legislative competence in relation to one or more
matters for a limited period of time (a sunset provision). Clause 10 inserts new subsections 5 and 6 into
Section 30 so that, where an Order in Council contains such a sunset provision, that Order in Council may
also provide that any Act of the Scottish Parliament, made in reliance on the competence conferred by
the Order and which is made prior to the sunset, should continue to have effect after the sunset provision
takes effect.
The Society does not see the necessity for this clause and would welcome further
explanation of the need for it.
Clause 11 – Air weapons
Clause 11 of the Bill brings the regulation of air weapons within the legislative competence of the
Scottish Parliament. This is without prejudice to the Secretary of State retaining the power to make rules
under Section 53 of the Firearms Act 1968 to make rules and orders relating to specially dangerous
weapons, or to prohibit specially dangerous weapons in terms of Section 1(4) of the Firearms
(Amendment) Act 1988.
The Calman Commission Report agreed (rec 5.13) that the regulation of air guns should be devolved to
the Scottish Parliament. The Commission had taken into account the fact that having different regimes
within the separate jurisdictions of the United Kingdom could introduce an additional layer of complexity
and greater bureaucracy but that a system of mutual recognition which would allow firearm certificates
issued in one jurisdiction to be accepted in another (provided safeguards were felt to be adequate) could
be created (paragraph 5.154).
The Society does not envisage any practical cross border difficulties which could not be accommodated in
subsequent legislation, which would clearly require to provide for reciprocity with regard to licensing
regimes should the Scottish Parliament, in terms of Clause 11 of the Bill, decide to regulate air weapons.
Clause 12 – Insolvency
The Society agrees with this clause.
1. The Insolvency (Scotland) Rules 1986 regulate the procedure in Company Voluntary Arrangements
(‘CVAs’) (Part 1), Administration (Part 2), Receivers (Part 3) and Winding up (Parts 4 – 6). Part 7
(Meetings etc) are applied variously to the procedures in Parts 1 – 6. There are also cross-applications
among Parts 1 - 4, particularly in applying certain provisions in Part 4 to the other procedures.
2. The 1986 Rules were made by the relevant UK Department prior to Devolution. By the Scotland Act
1998 CVAs and Administration were reserved to Westminster (along with the regulation of Insolvency
Practitioners) and Receivership and Winding Up (and Bankruptcy) were devolved to Holyrood. This
had the effect that the procedures relating to insolvent companies (and LLPs) under Scots Law were
governed by Rules which were partly the responsibility of the UK Parliament and partly of the Scottish
Parliament. Moreover, as a result of the cross-references mentioned above the same Rule might be
subject to review and amendment by both legislatives. Obviously, this was a situation in which
confusion and error was a significant risk, and to that extent unsatisfactory in principle.
3. This was amply demonstrated when Parts 1 and 2 of the Scottish Rules (CVAs and Administration)
were amended by the Insolvency (Scotland) Amendment Rules 2009 (SI 2009/662). These
amendments facilitate the use of electronic communication and remote attendance at meetings but
only in CVAs and Administration. They cannot be used in winding up procedure, notwithstanding the
fact that many administrations ‘evolve’ into winding up to enable residual funds to be distributed.
Moreover, an error in the 2009 SI has resulted in the existence of two sets of rules for the submission
of claims in an administration, i.e. the adapted rules for winding up prescribed in the original 1986
Rules and a different procedure under the 2009 amendments.
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4. The Professional Bodies whose members are closely involved in insolvency matters (ICAS, the Law
Society of Scotland and R3) have criticised the Scottish Rules in numerous respects and have sought
improvements for the benefit (particularly) of business and trade in Scotland; the present situation
generates unnecessary expense which has to be borne by the creditors of insolvent companies. The
overlap of responsibility for the Rules referred to above) prompted the R3 evidence to the Calman
Commission that responsibility for the Insolvency Rules applicable in Scotland should be re-reserved to
Westminster. Re-reservation may therefore result in a coherent and practical set of insolvency rules
for Scotland consistent with those applying in the rest of the UK.
5. The Scotland Bill proposes that the Rules on Receivers (Part 3) should remain devolved since floating
charges and receivers are devolved areas (and on a strict analysis relate to the law of debt and
securities therefore, not insolvency). Since Part 3 is connected in its terms to the other Parts
(particularly Parts 4 and 7) this would require a complete rewrite of that Part to eliminate the crossreferences and to make further improvements (such as those relating to electronic communication
mentioned above).
Clause 13 – Regulation of the health professions
The effect of Clause 13 is that the regulation of any health professions which are not regulated by the
enactments listed in Section G2 is within the legislative competence of the Scottish Parliament. Subsection 2 of Clause 13 amends the definition of the health professions in Section G2 to add to the
reservation the regulation of any other profession concerned wholly or partly with the physical or mental
health of individuals except any profession regulated by the Regulation of Care (Scotland) Act 2001
(Social Workers).
This provision re-reserves to the UK Parliament the regulation of those health
professions that are currently within the legislative competence of the Scottish Parliament. Sub-Sections
3 to 6 of the Clause make consequential amendments to the Health Professions Council professions, the
General Dental Council and the General Pharmaceutical Council.
The Society has no comment to make on this clause.
Clause 14 – Antarctica
Clause 14 re-reserves the regulation of activities in Antarctica which is governed by the Antarctic Act of
1994.
The Society has some concern about the rationale for this clause as set out in the explanatory notes to the
Bill. Those notes suggest that one reason for re-reserving Antarctica is that the Scottish Parliament has
never exercised its competence in this area. The Society does not consider that the failure to utilise an
area of legislative competence is of itself a good reason for removing that area from the scope of the
Parliament’s (or Scottish Government’s) powers.
The Society would welcome more detailed explanation for this proposed re-reservation.
Clause 15 – The Scottish Government
The Society has no comment to make.
Clause 16 – Time limit for human rights actions against Scottish Ministers, etc.
The Society agreed in its evidence to the Calman Commission that (so far as time limits for raising
proceedings were concerned) the position of Scottish Ministers under the Scotland Act was
anomalous in comparison with the position of other public authorities in Scotland and the UK
Government in respect of devolution issues arising out of actions by Ministers allegedly incompatible
with the European Convention on Human Rights.
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The Cabinet Secretary for Justice, Kenny MacAskill MSP, in his announcement in the Parliament on
11 March 2009 informed the Parliament of progress since the case of Somerville v Scottish Ministers
[2007] UK HL44. That case concluded that in the absence of an explicit statutory time bar in the
Scotland Act 1998, claims could be made under that Act against Scottish Ministers which would not
be permissible under the Human Rights Act 1998 because that Act contains an explicit time bar.
The introduction of a one year time bar enabled the Scottish Ministers to draw a line under their
liability in relation to claims of the kind being made in respect of the Somerville judgement.
There was no wide consultation on this issue. The Society appreciates the Scottish Government’s
desire to legislate but the lack of consultation on the Convention Rights Proceedings
(Amendment)(Scotland) Act 2009 and the employment of the Scottish Parliament’s emergency
procedure limited the opportunity to consider the total impact of the Bill. The provisions in that Act
as repealed and re-enacted by this Bill are important and will have the effect of limiting the capacity
of many people, who may have had their human rights infringed by Scottish Ministers, from taking
appropriate action to vindicate their human rights.
Nevertheless, the Society agrees with the general proposition that there should be consistency
between the time bar period for devolution issues under the Scotland Act and other devolution
legislation and the time bar period under the Human Rights Act 1998.
It is questionable whether one year is the correct period for the time bar. It is also appropriate that
an extension of the period of one year is permitted under new Section 100 (3B)(b) for such “longer
period as the court or tribunal considers equitable having regard to all the circumstances”. That
provision should ensure that the strict one year period is mitigated in appropriate circumstances.
Another issue which relates to the time bar period is the point at which the year begins to run. The
Bill provides in new Section 100 (3B)(a) that the period of one year begins “with the date on which
the act complained against took place”.
This may conform with the Human Rights Act 1998, Section 7 but is at odds with other limitation
periods in Scots Law such as the three-year period under Section 22B of the Prescription and
Limitation (Scotland) Act 1973. That period runs from the earliest date on which the person
seeking to bring the action was aware of the basis of the action. The Society is of the view that this
start point of awareness is fairer than the objective basis in the Bill.
Clause 17 – BBC trust member for Scotland
The Society has no comments to make.
Clause 18 – Scottish Crown Estate Commissioner
The Society agrees with the creation of the Scottish Crown Estate Commissioner.
The qualifications for this office are imprecise and it would be appropriate for this Clause to provide some
further detail as to the qualifications of the Scottish Crown Estate Commissioner.
Clause 19 – Misuse of drugs
Clause 19 amends the Misuse of Drugs Act 1971 by allowing Scottish Ministers the power to issue
licences which allow some controlled drugs to be legally prescribed by doctors (and therefore held and
used legally) for the purposes of treating addictions.
The Calman Commission took the view that this power relates to issues of health rather than the criminal
justice system, and accordingly would be more appropriately exercised in Scotland by Scottish Ministers,
on the basis that devolving the responsibility for the licensing regime under which doctors operate and
report on their prescribing of controlled drugs (such as heroin) would be commensurate with the
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responsibilities Scottish Ministers already have for public health and drug rehabilitation.
The Society agrees with this proposal.
Clause 20 – Power to prescribe drink driving limits
The Calman Commission, in recommending that regulation making powers relating to drink driving limits
should be transferred to Scottish Ministers, considered whether having different rules applying to
different parts of a shared road network with respect to the drink driving limit might create confusion
among motorists, but took the view that changes would simply require re-education. The Commission
cited the smoking ban being introduced in Scotland earlier than in England and Wales as an example of
different rules applying in a wide variety of areas. However the Society is of the view that the residual
effect of drinking and driving has not been taken into account.
The provision of different blood alcohol limits could have the effect that where a driver was breathalysed
in Carlisle on a journey north and was under the limit there, he or she might subsequently be tested
positive in relation to a lower drink driving limit applying in Scotland. There is an issue about whether
such an outcome is desirable. Scottish Ministers, in terms of Clause 20(9) of the Bill will be required to
consult with such representative organisations as they think fit before making any regulations.
Clause 21 – Speed limits
This provision would allow Scottish Ministers the power to set speed limits on all Scottish roads without
the need to consult with the Secretary of State.
Clause 21 (6) of the Bill inserts a new Section 64(2A) to enable Scottish Ministers to specify signs for a
Scottish national speed limit which is defined under the new Section 64(2C) of the 1998 Act.
It should be noted that Scottish Ministers already have at present the power to make regulations with
regard to speed limits in terms of the Road Traffic Regulation Act 1984, Sections 17(2) and (5), but only
with respect to particular special roads, which are defined in terms of the Scotland Act 1998 (Transfer of
Functions to the Scottish Ministers Etc) Order 1999 (SI199/1750)).
The Society agrees with this clause.
Clause 22 – Speed limits: supplementary
The Society agrees with this clause.
Clause 23 – Implementation of international obligations
Clause 23 provides that a regulation made by UK Ministers, implementing an international obligation can
have effect throughout the UK, irrespective of whether or not it deals with matters which are within
devolved competence.
The Society agrees with this clause.
Clause 24 – Taxation: introductory
Ministers should be obliged to consult relevant interests on the implementation of these provisions.
Clause 25 – Amendments relating to the Commissioner for Revenue and Customs
The Society agrees with this clause.
It will be important given the terms of Clause 25 (6) that the Commissioners are suitably qualified in
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relation to their functions which are conferred by acts of the Scottish Parliament and which relate to
devolved taxes.
Clause 26 – Scottish rate of income tax
Clause 26 inserts a number of sections into the Scotland Act 1998.
The Society is concerned that only a partial regulatory impact assessment has been completed in relation
to the Bill and that in the explanatory notes at paragraph 232, the financial effects and the effects on
public sector manpower are not detailed.
The Society is of the view that collecting the Scottish rate for Scottish taxpayers will be a considerable
administrative effort. More information is needed about how the Scottish rate will be administered and
the costs for taxpayers, employers and the Scottish Government. The Society notes that these costs
would be incurred even where the rate set by the Scottish Government is the same as the UK rate.
In particular, the Society is concerned that payroll standards written before the Scottish rate of income tax
comes into effect will take some time to test in order to confirm their capability. A considerable amount
of underlying administrative work requires to be undertaken in order to ensure the proper administration
of the tax in a fair and equitable way so as to give certainty to PAYE taxpayers that the tax deducted from
their salary is correct and to avoid underpayments or overpayments.
New Section 80C – Power to set Scottish rates for Scottish taxpayers
The Society notes that the Parliament may, by resolution, set the Scottish rate for the purpose of
calculating the rates of income tax to be paid by Scottish taxpayers. The Society is of the view that this
mechanism will need to be related to the Scottish budget process and that the terms of the resolution will
require to be consulted upon by any Scottish Government proposing such a resolution.
Section 80D – Scottish Taxpayers
The Society is concerned about the definition of ‘Scottish Taxpayers’ contained in new Section 80D as
amplified by new Section 80E and F particularly with reference to residence.
New Section 80D defines a Scottish taxpayer as an individual:“a)
b)

who is resident in the UK for income tax purposes; and
who for that year meets condition a), b) or c)” these conditions are; that the taxpayer has a close
connection with Scotland, does not have a close connection with any part of the United Kingdom
other than Scotland and spends more days of the year in Scotland or is an elected Parliamentary
representative for Scotland.

The residence qualification is not without controversy as recent cases (Gaines-Cooper v HMRC and Tucza
v HMRC) confirm.
New Section 80D (when combined with new Section 80E and 80F) are difficult to interpret for those who
move between jurisdictions within the United Kingdom inasmuch as they create some uncertainty and
potential problems regarding compliance.
For example the definition of “close connection” contained within new Section 80E, creates difficulties of
interpretation. Furthermore, what does “place of residence” mean? It appears to be different from
“residence” as understood in other areas of tax law such as Capital Gains Tax.
Does “place of
residence” imply ownership when juxtaposed against “main place of residence” in new Section 80E(3)(b)
and (c).
“Place of residence” and “main place of residence” are not defined in new Section 80E and therefore
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create potential problems for interpretation by those who may live in Scotland yet work in England or visa
versa, including those living on the Scottish/English border, commuters from Glasgow/Edinburgh to
London and a variety of public officeholders who may have a “place of residence” in Scotland yet work
considerable periods in England and Wales such as members of the House of Lords (who are not included
in new Section 80D(4) or UK Supreme Court judges.
New Section 80E also highlights the issue of split year residences. HMRC currently applies, in extra
statutory concession A11 split year treatment to individuals who spend only part of the tax year resident
in the United Kingdom. The concession means that for example an employee who comes to the UK for a
secondment beginning on 1 June would be regarded as non UK resident and therefore not taxable in the
UK on his or her general earnings from the same employment for the period from 6 April to 31 May of
that tax year.
The Society questions whether setting up the provisions of new Section 80D, E and F will require the
creation of a similar extra statutory concession. It would seem more sensible to create a robust system
which does not rely on extra statutory concessions in order to make it work, but rather that the
fundamental architecture takes account of movement of people within the United Kingdom (and
therefore within different tax zones) within the one tax year.
The provisions will need some amendment to deal with changes in residence status of a number of
categories of employee, including those working onboard ship, in oil rigs, in the armed forces and who
are neither UK resident nor employed by non-UK employers.
New Section 80G – Supplemental powers to modify enactments
The Society is concerned about the terms of new Section 80G which enables the Treasury, by order, to
disapply provisions of the Income Tax Act 2007 or to modify those provisions in relation to any
enactment.
There is no obligation on HM Treasury, contained within these provisions, to consult and it is clear that
any order modifying or disapplying any enactment would be taken through the UK Parliament. The
Society believes that the Treasury should be under such an obligation to consult with interested parties
including the Scottish Ministers and the Scottish Parliament on the terms of such orders under new
Section 80G(1) and (2).
The Society also is of the view that more information should be required from the Government about
what is intended to be disapplied under new Section 80G(1). Indications have been made to the effect
that elements relating to Gift Aid and pensions might fall under the terms of this provision. The Society
believes that there should be more transparency about this issue. The Society also questions whether
these provisions apply to income from rent where the Scottish taxpayer holds land from which he or she
is obtaining rent which is located in England and Wales. It would appear that a Scottish taxpayer will pay
the Scottish rate on such income where an English taxpayer who obtains rent from a property leased in
Scotland, will not. This seems, at the least, to have the potential for confusion on the part of the
taxpayer.
It is also a matter of concern that an order made under these provisions can take effect retrospectively.
The case for such application needs to be made out.
Clause 27 – Income tax for Scottish taxpayers
The Society has no comments to make on this clause.
Clause 28 – Scottish tax and transactions involving interests in land
1.

The Society is concerned that the enabling provision in the new Section 80I of the Scotland
Act 1998 sets out the scope of what is to be a Scottish tax on Scottish land transactions
using English land law terminology. An estate or interest in land, whilst not unknown to
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Scots law, is certainly not in common usage. The Society believes that Section 80I (1)(a)
should refer to “the acquisition of land in Scotland (including any interest, right or power in
or over such land)” and that “estate” should be omitted from the new Section 80I (1)(b).
2.

The Society does not believe that it is necessary to include the provisions in Section 80I(2) (a),
(b) and (c). It is appreciated that the scope of Scottish land tax should be set out and it is
assumed that these provisions are intended to be permissive, but the Society is concerned
that the inclusion of this degree of detail risks limiting the framework for the new Scottish
land tax.

Clause 29 – Disapplication of UK stamp duty land tax
The Society agrees with this clause.
Clause 30 – Scottish tax on disposals to landfill
The Society agrees with this clause.
Clause 31 – Disapplication of UK landfill tax
The Society agrees with this clause.
Clause 32 – Borrowing by the Scottish Ministers
The Society has no comments to make.
Clause 33 – Maximum penalties which may be specified in subordinate legislation
Section 113 (10) of the Scotland Act 1998 (subordinate legislation: scope of powers) prohibits the making
of subordinate legislation conferred by the Act in respect of any criminal offence punishable:a)

On summary conviction, with imprisonment for a period exceeding three months or with a fine
exceeding the amount specified as level 5 on the standard scale;

b)

On conviction on indictment, with a period of imprisonment exceeding two years

The Society notes that this provision is to be replaced with Clause
the maximum penalties in respect of which offences cannot be
conferred by the 1998 Act on summary conviction to reflect
Proceedings, etc. (reform) Scotland Act 2007, namely 12 months
standard scale.

33 (2) of the Bill which in effect raises
created under subordinate legislation
those as contained in the Criminal
imprisonment and level 5 fine on the

Section 113 (9b) as inserted by Clause 33 (2) of the Bill applies where, if the offence is triable on
indictment or on summary complaint, then the limits are 12 months imprisonment and the statutory
maximum fine and Section 113 (9b)(c) as inserted by Clause 33 (2) of the Bill applies where the limit is for
a period exceeding two years when triable on indictment.
The maximum penalties which may be applied to offences created in England, Wales and Northern
Ireland remain the same and are provided for in terms of the new Section 113 (10) of the Act as inserted
by Clause 33 (2) of the Bill.
Clause 33 (3) of the Bill creates a new Section 113(12) of the Act to allow these limits to change by Her
Majesty by Order in Council.
The Society notes that such an order is subject to type A procedure as provided for in Schedule 7,
Paragraph 1 to the Act which means that no recommendation to make such subordinate legislation is to
be made to Her Majesty in Council unless a draft has been laid before and approved by resolution of each
House of Parliament and also the Scottish Parliament.
The Society supports this proposal which in effect takes into account changes to maximum penalties upon
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conviction on summary complaint and as provided for at Section 5(2)(d) of the Criminal Procedure
(Scotland) Act 1995 as inserted by Section 43 of the 2007 Act which raised the maximum period of
imprisonment which can be imposed by a sheriff sitting as a court of summary jurisdiction from three
months to 12 months.
Level 5 on the standard scale at present £5,000 (Section 225(2) of the Criminal Procedures (Scotland) Act
1995 remains unchanged.
Clause 34, – Interpretation, Clause 35 – Power to make consequential, transitional and saving
provision, Clause 36 – Transitional provision for Scottish statutory instruments, Clause 37 –
Financial provision, Clause 38 – Commencement, Clause 39 – Short title
The Society has no comments to make on these clauses.
Schedule 1 – Amendments to Schedule 1 to the 1998 Act
The Society has no comment to make.
Schedule 2 – Insolvency
The Society has no comment to make.
Schedule 3 – Scottish Rate of Income Tax: consequential amendments
The Society has no comment to make.
Schedule 4 – Scottish Tax on Land Transactions: consequential amendments
The Society has no comment to make.
Additional issues
Devolution issues and acts of the Lord Advocate
The Advocate General referred to the consultation issued by him on the application of devolution issues
procedure to acts of the Lord Advocate as prosecutor (Scotland Bill Committee Official Report 14
December 2010 col 53). The issue was whether devolution issue procedure should continue to apply to
the Lord Advocate and to what extent. This issue is not addressed on the Bill as the Advocate General is
determining policy following on the report of the expert group. The Society is of the view that change in
this area is undesirable and a copy of our Memorandum of Comments on this issue is attached as an
appendix to this Memorandum.
January 2011

21

Written evidence submitted by British Aggregates Association
The British Aggregates Association is the representative association of independent UK quarry
companies. We have seventy operating companies as members twenty of which are located in
Scotland. BAA members operate some two hundred sites including asphalt, ready-mix concrete,
pre-cast concrete and recycling facilities.
We welcome the opportunity to comment on the Scotland Bill and the Calman Commission’s
recommendations published as the White Paper Strengthening Scotland’s Future.
The Aggregates Levy
The British Aggregates Association is strongly opposed to the Aggregates Levy and has been since
its introduction in 2002 at £1.60 per tonne. It is now set at £2.00 per tonne. We do not regard the
Levy as being an environmental instrument as it takes no account of the environmental
performance of operating quarry companies. For the record UK quarries have an excellent record
of environmental protection which is unsurpassed elsewhere in the world. Indeed, very few
environmental complaints are actually received about sand, gravel or rock quarries, unlike opencast
coal sites and waste disposal. The UK already had the highest recycling rate in Europe before the
Levy and there has been no discernible increase since as virtually all available construction and
demolition waste was already being recycled.
In 2002 the BAA made a legal challenge to the Levy as it involves illegal State Aid and distorts the
market. The case is currently before the European General Court with judgment likely by the
middle of this year. We also issued a legal challenge to the derogation in Northern Ireland. This
was successful and the N.I. derogation was withdrawn on the 1st of December 2010. In short the
Levy is almost certain to be found unlawful in the near future, the Treasury is aware of this and we
suspect that is precisely why it has not been devolved.
There is much that is wrong with the Aggregates Levy;
1. It is a hugely complex piece of legislation which was still being added to on its introduction
in 2002. Since then a large number of further changes have been made.
2. It gives unfair advantage to certain aggregate sources, such as shale and slate which are in
direct competition to taxed aggregates.
3. It taxes the by-products of the aggregates industry whilst exempting the by-products of
slate, china clay and coal. All of which have a much larger environmental impact than sand,
gravel or rock quarries.
4. It causes the by-products of exempt industries to be transported further and causes a build
up of by-products in aggregate quarries.
5. It stimulates imports as aggregate importers are free to dispose of their by-products in other
countries which do not have a levy.
6. It stimulates illegal quarrying and the use of unlicensed sites.

Other key points:
•

Scotland produces around thirty million tonnes per annum of virgin aggregate and
we believe that in the current recession 70% of this tonnage will be going to the
public sector in the form of rail, roads, schools, hospitals and housing. That means
Scottish public authorities are paying Westminster £42 million per annum in
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•

Aggregates Levy. Scotland gets only £3 million back in the form of “Climate
Change” grants, a poor bargain indeed.
The Levy is a complicated and expensive way for Government to move money from
one “pocket” to another and given the extensive and damaging nature of its side
effects and unintended consequences, it produces a negative effect on the
economy.

This Association commissioned a report by BDS Marketing (copy enclosed) which demonstrates
clearly that the Levy has not achieved its Environmental Objectives and has instead become a tax on
the infrastructure and its maintenance. The findings of the BDS Report are confirmed by the
European Environmental Agency’s own report “Effectiveness of environmental taxes and charges
for managing sand, gravel and rock extraction in selected EU countries”.
Quotes;
Country Studies – UK – Page 28
• “Analysis undertaken by the Quarry Products Association (QPA) shows that the impact of
introducing the aggregate levy has been most marked in reducing sales of low quality
crushed rock, which they estimate to have fallen by 6 million tonnes. This has resulted in
the substitution of lower quality taxed aggregates by waste streams from other non‑taxed
extracted minerals such as shale, slate and china clay.
The QPA argue that much of this additional china clay and slate extraction would have
taken place without the levy, as the by‑product of premium china clay and slate
production, and, as such, is not a substitution. They estimate that 1 million tonnes of these
materials would have been extracted with or without the levy, so that the 'substitution'
attributed to the levy is in the range of 2–3 million tonnes.”
•

“Neither government nor the industry have provided any evidence to show that the
aggregate tax has resulted in reductions of the following: noise and vibration; dust and
other emissions to air; visual intrusion; loss of amenity and damage to wildlife habitats. This
is despite the tax being underpinned by a contingent valuation study that estimated the
total external costs of aggregates extraction in the region of EUR 558 (or GBP 380 million)
per year.”

Country Comparisons – Pages 44 & 45
•

Table 5.9 Effect of tax in relation to national objective: reduce demand for
aggregates and
encourage recycling
Objective: to reduce demand for aggregates and encourage recycling
United Kingdom Analysis undertaken by HM Revenue and Customs indicates a slight
reduction in aggregate sales following the introduction of the aggregate tax. However,
there was a lack of data to show a significant result. Industry research shows a modest
substitution to alternative 'untaxed' secondary waste materials e.g. slate, shale, china sand.
Research undertaken by the Waste Resources Action Programme provides evidence of an
increase in recycling activity which they predicted to continue to expand in the future.

•

Table 5.10 Unintended effects of tax
Unintended effects
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United Kingdom Claims by industry that secondary aggregate waste materials not subject
to tax e.g. shale, waste slate, china sand have been transported over longer distances.
Industry complained about stockpiles of aggregate waste material build up on site, which
impacts on landscape. Northern Ireland experienced aggregate materials trade distortion
across the border, due to no tax in Ireland.
Report conclusions – Page 47
•

The effects of the tax in relation to the national objective provided mixed results.
There was not any clear evidence in Italy or the United Kingdom to show that the objective
of reducing environmental externalities had been achieved.

BAA Conclusions
The Aggregates Levy is a revenue raising measure which was unsuccessfully disguised as an
environmental or Eco tax. It was claimed to be revenue neutral with a 0.1% point decrease in
National Insurance Contribution. However NIC was shortly thereafter increased by 1% or ten times
the earlier decrease. The Levy does not protect the environment, it was not designed to protect the
environment and it most likely damages the environment. Scotland has lost nothing by the
retention of the Levy by London, in fact it will probably benefit by not becoming enmeshed in the
myriad of complications associated with a highly complex, bureaucratic and expensive money-goround.
January 2011

24

Written evidence submitted by Professor Michael Keating, University of Aberdeen
Summary
The taxation proposals Scotland Bill are flawed and, if enacted, will need to be amended before
long. There is a case for further fiscal devolution. If English and Scottish preferences on the size
of the state diverge, larger powers will be necessary. There are always problems with fiscal
devolution and compromises must be made. It is difficult to address the overall effect of the
proposals in the absence of proposals for the reform of the Barnett Formula.
1. The present position, whereby the Scottish Parliament has a large degree of policy
autonomy but almost no fiscal autonomy, is anomalous but the Bill will contribute
only partially to the aims of autonomy, policy innovation and accountability. The
way in which income tax is to be devolved differs little in principle from the present
3p power, although the ceiling is raised. There is rather little scope to use taxes as
an instrument of policy innovation. I have the impression that the motivation for the
new 10p tax power is more the political one of forcing the Scottish Parliament to
make an explicit tax decision, than to give it more autonomy.
2. A radical measure of fiscal autonomy, with the Scottish Parliament responsible for
the bulk of taxes but paying a share to Westminster for UK services would provide
greater policy autonomy and flexibility for Scotland and spread the cyclical risk of tax
fluctuations, at least to some degree. This would resemble the Basque system.
3. On the other hand, I am inclined to say that VAT should remain a UK tax, since: it is
important that Westminster too have a direct link to the taxpayer/ voter; it cannot
be varied under EU rules; there are problems in assigning it, since in principle it is a
tax on each stage of the production process, collected for convenience at the point
of sale. For this reason, it is normally a federal tax in federal systems (as in Germany,
Canada and Australia). VAT is remitted on goods leaving the common tax area; this
also applies to the EU.
4. There is a case for further devolution in social security, although in the Basque
Country this is not devolved. This, however, plays into the current debate about
reform of welfare and simplification of benefits, taking us well beyond the scope of
this bill.
5. It has been argued that that various taxes should not be devolved given there are
economic constraints on variation. I am not convinced by these arguments. On the
contrary, it would be salutary Scottish Parliament were to face these constraints
directly. If taxes are raised too much, the country becomes uncompetitive; if they are
lowered too much, it loses revenue. This is a calculation for Scottish policy-makers to
undertake.
6. Fiscal devolution would allow Scotland to raise or lower the overall burden of
taxation, engaging in fiscal competition with the rest of the UK. There is a strand of
opinion in Scotland that wants to engage is a strategy of radical tax reduction in
order to attract business investment and mobile skilled labour. Suggestions that
such tax-cutting will pay for itself are wishful thinking; cutting taxes leads to
reduced revenues. Some sectors of political opinion would welcome the consequent
shrinking of the state. Others fear that such tax competition will represent a ‘race to
the bottom’ with reduced social services and note that much public spending
supports economic growth. Tax competition may lead to all governments
underspending on social policies. International evidence for this is rather mixed.
Transition or developing economies, who do not have to support mature welfare
states have tried this. There is tax competition in Switzerland and in the United
States, especially among municipal governments. Elsewhere, governments realise
that public spending supports economic growth and that there are trade-offs
involved. In mature welfare states there is little scope for aggressive tax-cutting
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without radical reduction in the scope of welfare. These judgements about the
balance of taxes and services, however, is something that the Scottish Parliament
should be make for itself.
7. Governments may not be able to make proper decisions, however, if tax
competition is so strong that they are constrained to cut taxes to the level of their
neighbours. While it is unlikely that tax competition will destroy the welfare state, it
could have damaging effects. These can be limited by a concordat on business
taxation analogous to that on industrial assistance; there are agreements in the
Basque Country and something similar has been proposed at European level
although strongly opposed by successive UK governments.
8. Devolved excise taxes would give Scotland room for policy autonomy. If the UK
government should commit itself to a radical shrinking of the public sector and the
Scottish Parliament choose to maintain the existing welfare state, then more radical
devolution of taxation will be necessary. This could make tax harmonization and
concordats more difficult. The dilemma is inescapable but such divergence will
severely test the devolution settlement.
9. There might be some cross-border trade distortions arising from differences in excise
taxes but the geography of the United Kingdom is such that small but significant
variations could be possible without provoking massive cross-border shopping. In my
experience of Canada, a minority of consumers behave irrationally, spending a
whole day driving hundreds of miles to save a few dollars, but most consumers do
their calculations and value their own time.
10. It has been argued that fiscal autonomy itself produces economic growth. The
evidence does not convince. There are far too many other variables involved and the
comparative literature arrives at no reliable conclusion. Sometimes it is claimed that
growth ensues because autonomous governments sustain low taxes but there is no
systematic evidence that low-tax jurisdictions grow faster than higher-taxed ones.
There is, indeed, a high-cost path to growth based on good infrastructure,
education and training, health, and reducing the social burden of deprivation.
Others argue that fiscal autonomy allows governments to make better spending
priorities, but this is also true under a system of block grants as is presently the case
in Scotland. A stronger argument is that governments dependent on their own tax
bases will prioritize policies that maximize tax take and promote employment but I
do not know of systematic evidence to support this.
11. The 10p variation gives little scope for variation in practice and it is likely that
Scottish governments will default to the UK rate. As no UK government has raised
income tax since the 1970s, it has become politically a very difficult instrument to
use. I would favour devolution of the bands, rates and allowances, in order to
provide room for pursuing social and economic policy objectives. Under the present
proposals, where the UK Government alters the bands or allowances, the Scottish
take would be affected automatically, possibly to its detriment. If this is to be
compensated by ad hoc adjustments to the block transfer, this undermines the idea
of Scotland being responsible for its own finances. It also opens up the issue of fiscal
equalization, which the present proposals do not mention (see below). Short of a
radical devolution of taxes, there is at least a case for assigning a share of VAT and
corporation tax on a population basis to ensure the Scotland does not lose out from
a shift in taxes. This is common in other devolved systems.
12. The framework would not have performed well in the recent recession since the
Scottish Parliament does not have borrowing powers. The loss of revenue would
have had to be met directly by spending cuts, as happens in US states with balanced
budget contributions, such as California where there are huge budget and spending
fluctuations. In Spain, autonomous communities have suffered revenue shortfalls in
previous recessions and central government has helped them out by altering the
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transfer formula, a benefit they kept into better times, creating an imbalance. In the
current recession, the central government is taking a stronger line. Italian
governments have also, contrary to the spirit of decentralization laws, bailed out
local and regional governments.
13. Allowing the Scottish Parliament to levy other taxes will broaden its scope. Other
countries allow sub-state governments to levy any new tax that does not duplicate
an existing tax, which makes sense.
14. Borrowing powers are needed for three purposes: to deal with short-term shortfalls,
which the present proposals provide for; to deal with cyclical downturns; and for
capital investment. There should be more scope for borrowing to deal with cyclical
downturns. If petroleum revenues were to be devolved, there should also be a fund
to accumulate surpluses in years of high prices. The Scottish Government should
also be allowed to borrow for capital investment. International experience gives
many ways to do this, including borrowing on the market, government taxpayerbacked bonds and revenue-bonds, which could be used for things like bridges or rail
improvements. There could be a limit of total government debt such as exists (albeit
rather theoretically so far) in the EU.
15. International experience shows that it is very difficult to predict the outcome of fiscal
decentralization. The present proposals contain problems that have been
highlighted by critics and which could prove destabilizing. If they are implemented,
we will return to the issue before long.
16. In many federal and devolved systems, government has increased fiscal
decentralization; an exception is Germany where such proposals have not
prospered. It usually happens that one fiscal reform is followed by another, as the
system develops. Other countries have not relied so much on devolution of a single
tax. Rather they have transferred, by devolution or assignment, a share of income,
sales and business taxes. Tax variations may, for economic reasons, be rather
marginal but, spread across a range of taxes, represent a significant degree of
autonomy. There is no perfect system of fiscal devolution and every system contains
anomalies. The objectives of avoiding market distortions, fiscal responsibility and
equity are by no means always consistent and the outcome is always a political
compromise.
17. One issue that is not addressed at all in the proposals is that of fiscal equalization,
with the Barnett formula continuing for the non-devolved part of the grant. We
know that Barnett has been subject to constant refinements and there have been so
many instances of by-pass that the convergence in spending levels implicit in it has
repeatedly been postponed. The inevitable anomalies in the proposed system will
doubtless lead to further tweaking of the Barnett allocations. There will need to be a
transparent mechanism to ensure that any restructuring of UK taxation will not have
a detrimental effect on Scotland.
18. Inter-territorial distribution of taxes and expenditure has become a major issue in all
devolved and federal countries and has not been resolved anywhere. Other
countries have experimented with systems of revenue-sharing based on needs and
resources. This is always contentious and the outcome is a compromise between
objective calculation and political management. Governments have often dealt with
issues sequentially or postponed difficult decisions but in times of economic crisis, as
at the present, have been forced to make harder decisions.
25 January 2011
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Written evidence submitted by Community Land Scotland
Future Management of the Scottish Crown Estate
1. Community Land Scotland notes that both the Calman Commission and the subsequent Scotland Bill
2010 (the Bill) have highlighted the matter of the Crown Estate in Scotland.
2. Community Land Scotland believes that the time is now right to correct the change made in 1832, when
the powers of administration of the Scottish Crown Estate were transferred to London. Scotland was a
very different place in 1832, the time of the Reform Acts and a few years after the visit of the George IV
to Edinburgh. The 179 years that elapsed since then has been a comparatively short period in the life of
the Crown of Scotland.
3. While the Bill proposes that there be a Scottish Commissioner, there is no proposal on the power of
direction. We believe that this power should not remain with the Secretary of State for Scotland, being
remote from the management of Crown property rights. We therefore believe that the power of
direction be vested in Scottish Ministers. Prior to the establishment of the Crown Estate Commissioners
in 1956, the Commissioner of Crown Lands for Scotland was democratically elected, being the Secretary
of State for Scotland. The situation is quite different now, following the re-establishment of the Scottish
Parliament.
4. Given that the overall aim of the Scotland Bill is to ‘further empower the Scottish Parliament’, it would
seem entirely appropriate that the ‘Scottish Commissioner’ proposed in the Bill should be entitled the
‘Commissioner for Scotland’ and that the post-holder be the First Minister of Scotland.
5. Further, we believe that the Crown Estate Commissioners, as a body with no democratic accountability
in Scotland should not be involved in the important future management of the Scottish Crown Estate.
Responsibility for the management and revenues of all Scotland’s Crown property rights on land and sea
should come together under the full jurisdiction of the Scottish Parliament.
6. Members of the Scottish Affairs Committee are in a pivotal position that can influence the course of
history and the Nation looks to you to serve us well. History awaits this decision.
January 2011
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Written evidence submitted by Councillor Donald Macdonald
I wish to voice my support for the Scottish seabed to be placed under the direct control of the
Scottish Government rather than the unelected Crown Commissioners. The continued
development of renewable energy and oil and gas exploration is going to place considerable
strain on our natural resources which include our seascape and our fisheries. The implications
for our various communities along our coasts are considerable and it is essential that such
development should be placed fully under democratic control. Any benefits which arise through
such development require to be shared by impacted individual communities and the wider
Scottish public.
The proposal to remove Scotland from the strictures of the Crown Estate Act 1961 seems the
simplest procedure to adopt in these circumstances and should be explored for a speedy
enactment.
January 2011
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Written evidence submitted by the Church and Society Council of the Church of Scotland
1. Executive Summary
1.1.

We welcome this opportunity to consider the Scotland Bill. As stated in our submissions
to the Calman Commission 1 , our purpose is to engage in a conversation on ten years of
devolution in practice and our vision of where Scotland should be going and the
constitutional arrangements that might enable this vision to become reality. We do this
through 60 years of support (with other churches) for a Scottish Parliament or Assembly;
through our experience of engagement with Parliaments at Holyrood and Westminster
since devolution and of the process and impact of post-devolution policies on communities
across Scotland. The Church has not taken a view for, or against, independence; nor do
we anticipate it doing so other than in the democratically expressed views of its
membership.

1.2.

We find the following principles valuable in reflection upon our concerns and
experiences:
1.2.1. The Scottish tradition recognises the sovereignty of God, entrusted to the
community of the realm – who may from time to time establish appropriate
institutions at different levels through which sovereignty may be exercised. This is a
tradition that underpins the Claim of Right which underpinned the creation of the
Parliament. Sovereignty thus is not located in any one institution and all political
institutions are provisional, an understanding we believe helps us approach all issues
from the perspective of "what best serves the people of Scotland".
1.2.2. The principle of subsidiarity, "that nothing should be done by a larger and more
complex organisation which can be done as well by a smaller and simpler
organisation". This seems to point to the presumption, as in the Scotland Act, that
matters are within the powers of the Scottish Parliament unless there is good reason
for their retention at UK level. This, we think, offers criteria for which powers should
be devolved.
1.2.3. The Church believes that human society is called to carry each others burden and to
live sacrificially so others may simply live. Such thinking has led the Church to move
towards acting in all ways with a bias to the poor both institutionally and as members
following a faith. The question “what best serves the interests of the people of
Scotland?” should be answered from the perspective of those at the margins of our
society.

1.3.

We welcome the broad principles contained in the Scotland Bill as progress towards a
more accountable system. However, we are disappointed by the emphasis on the
economic processes contained in the Scotland Bill without a corresponding emphasis on
social justice. The absence of proposals to further devolve welfare provisions is in our view
a serious omission.

1.4.

This submission addresses issues contained in the Scotland Bill to which our vision of
social justice can make a contribution.

2. Tax – raising and financial accountability
2.1.

1

In the context of our commitment to tackling poverty and reducing inequality, we
believe that substantial devolution of sufficient parts of the tax and benefit systems to give

http://www.actsparl.org/official-responses/church-of-scotland.aspx?page=3 and http://www.actsparl.org/officialresponses/church-of-scotland.aspx?page=4
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effect to distinctive priorities and approaches would better serve the people of Scotland.
For example, if a Scottish Government were elected on a commitment to redistribute
wealth, more levers should be available than the current power to vary income tax. We
recognise the dangers of a devolved system focused entirely on dividing the cake, the size
of which is determined elsewhere; people living in poverty deserve better than this. The
proposed requirement for the Scottish Parliament to take responsibility for a proportion of
taxation as well as for spending would better enable the Scottish Parliament and
Government to respond to Scottish concerns and give effect to distinctive priorities.
2.2.

The Church of Scotland believes that taxation, in whatever form it is achieved, should
not be regarded as an imposition but a method of sharing what we have on the principle
that we all benefit when our neighbour’s life is improved. It is through taxation that justice
is seen to be real and human need is met. We take the view that whatever method is
chosen to provide the funding for the Scottish Parliament should be judged against these
three principles:
• Do they encourage us to share cheerfully?
• Do they enshrine justice and promote the interests of the weak before the interests
of the powerful?
• Do they uphold the human rights of the individual and also contribute to the wellbeing of the community at large?
(Church of Scotland General Assembly 2003)

2.3.

As a matter of principle, we would hope that the balance of taxation could veer more
towards the direct rather than the indirect. We are aware that there would be costs in
devolving tax-raising powers, but we are not aware of those in detailed economic terms.
We believe, however, that the greater level of accountability of a Government that is
responsible for raising as well as spending revenue and the opportunity for Government in
Scotland to be able to define its own priorities to a greater extent would outweigh any
disadvantages.

3. Relationship between taxation and social security
3.1.

The purpose of tax, as outlined above, is about shared responsibility for our society. The
Church of Scotland is concerned that by devolving part of the tax system without a
corresponding change to the benefits system the Scotland Bill weakens the necessary
relationship between tax and benefits. The DWP proposals for a Universal Credit increase
the UK dimension of the benefits system at the expense of benefits administered by local
authorities. This move is in the opposite direction to the general developments in the
Scotland Bill. The current devolution settlement allows differences in social provision for
example through the provision of free personal care and aspects of the additional support
for learning provisions. Each makes particular demands on tax resources. The Church of
Scotland regards this as the right and proper consequence of devolved decision-making.
The common ground for all citizens lies in the fundamental principle of free access to those
aspects of care and education which are not undermined by devolved decision-making
which allows for the detail to be different. That difference should not be seen as an
inequality of social citizenship (often described as a “postcode lottery”) but a sign of
effective devolved decision-making that reflects local need and aspiration.

3.2.

We have previously made clear that we favour additional powers for the Scottish
Parliament on the social security structure. Whilst a complicated matter, our perspective is
in the context of our commitment to social justice which is deeply rooted and of critical
concern to us. The existing devolution settlement does not adequately support our vision
for social justice, which we acknowledge aims very high as a matter of principle. This is not
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to say that devolution arrangements are responsible for the alarming deterioration of
aspects of social justice recently; the gap between the most affluent and the poorest
continues to grow. Strengthening the devolution settlement so that powers can be
brought to bear strategically on such issues, perhaps through fiscal policy and the tax and
benefits system, may strengthen the response from all levels of Government. We would
welcome the addition of such proposals to the Scotland Bill.
January 2011
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Written evidence submitted by Reform Scotland
1.

This written submission summarises Reform Scotland’s response to the Scotland Bill. We
would be happy to provide further details on any aspects of this evidence. We would also
be happy to give evidence to the Committee in person.

2.

Reform Scotland is an independent, non-party think tank that aims to set out a
better way to deliver increased economic prosperity and more effective public
services based on the traditional Scottish principles of limited government,
diversity and personal responsibility. Reform Scotland has published two reports on
this issue ‘Fiscal Powers’ in November 2008 and an update in October 2009 (available on
our website www.reformscotland.com). This evidence focuses on two of the four
questions that are included in the Committee’s Remit for this Inquiry.

Executive Summary of Evidence
(i)

Scotland will act as an economic drag on the UK without the powers to grow the
economy but can be an economic driver. The long-term rate of growth in the Scottish
economy is 1.8%, lower than for the UK as a whole. Over the next few years, in
common with the rest of the UK, Scotland (which has an economy that is more
dependent on the public sector than the UK average) is facing significant cuts to public
services. Under the status quo, the Scottish economy is facing years of no or very low
growth.

(ii)

The Scotland Bill represents an opportunity to create a framework for the
devolution of fiscal powers to Scotland. By enhancing the enabling powers in the
Bill, provision could be made for the future devolution of fiscal powers as and when there
was a political majority to do so and as and when the administrative preparations for the
transfers of taxes were made.

(iii)

Increasing the fiscal powers of the Scottish Parliament, beyond those proposed in
the Scotland Bill, could deliver improved economic performance in Scotland. The
fiscal devolution model proposed by Reform Scotland would provide the Scottish
Parliament with the financial accountability and the incentives to improve economic
performance and deliver better public services.

(iv)

The fiscal powers set out in the Scotland Bill will increase the volatility of the
Scottish Budget. The proposals make the Scottish Budget overly reliant on income tax
which is volatile over the economic cycle and as a result of frequent policy changes.

(v)

The recognition by the Calman Commission of the need to increase financial
accountability is welcome but the Scotland Bill does not propose the significant
changes required to deliver that accountability.

(vi)

The Scotland Bill is an opportunity for the Scottish economy but one that will be
missed if the proposals are not substantially enhanced.

What are the fiscal and financial implications of the provisions in the Bill for Scotland?
Fiscal and Financial Proposals in the Bill
3.

The measures in the Scotland Bill would increase the proportion of the Scottish Budget
raised in Scotland. Its main fiscal and financial measures are:
•

The UK and Scottish Parliaments would share the yield of income tax with the power
to vary the standard rate of income tax in Scotland by 3p either way replaced by a
new Scottish rate of income tax applying to the basic and higher rates. To bring this
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about the basic and higher rates of income tax in Scotland would be reduced by 10p
in the pound and the block grant reduced accordingly, allowing the Scottish
Parliament to set rates for the Scottish income tax although the structure of the
income tax system, including bands, allowances and thresholds would still be decided
at Westminster.

4.

•

Stamp Duty Land Tax and Landfill Tax would be devolved to the Scottish Parliament
with a corresponding reduction in the block grant.

•

The block grant, governed by the Barnett Formula, from Westminster would continue
to make up the remainder of the Scottish Budget.

•

The Scottish Government would be given new borrowing powers for capital and
revenue spending.

The chart on the following page shows the source of the Scottish Budget before and after
the Scotland Bill. These charts show that the changes proposed are modest in the
context of the scale of the Scottish Budget. Based on the latest figures available
(Government Expenditure and Revenue in Scotland, 2008-09), the taxation measures
proposed by the Scotland Bill would increase the proportion of the Scottish Budget
funded from devolved taxes from 11% to 26%.

Source of Scottish Budget Before/After Scotland Bill (2008/09 GERS), £bn

Financial Accountability
5.

The Scotland Bill acknowledges the weaknesses inherent in the current financial
arrangements and accepts that the present system, based on a block grant determined
largely by application of the Barnett Formula, must change. It is unbalanced because
although the Scottish Government has control over 60 per cent of government
expenditure in Scotland, it has very limited responsibility for raising the revenue required
to meet those spending commitments other than the local taxes - council tax and
business rates (which, together, account for around 11 per cent of the Scottish Budget).
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6.

Reform Scotland has argued that the fundamental defect of the current devolution
settlement is the Scottish Parliament’s lack of accountability and responsibility for the way
in which it raises the money that it spends. The vast bulk of the Scottish budget comes in
the form of a block grant from Westminster which:
•

provides no financial incentive to introduce policies which encourage economic
growth and deliver value for money; and

•

denies the Scottish Government and Parliament the fiscal tools which they could use
to increase economic growth and help sustain the economic recovery.

7.

The Scotland Bill recognises the shortcomings of the current financial arrangements and
the benefits of greater financial accountability and responsibility. However, having
identified the problem with lack of financial accountability, the Scotland Bill does not
provide an adequate solution. It is not reasonable to argue that increasing the proportion
of the Scottish Budget that is raised from devolved taxes from 11% to 26% delivers
financial accountability.

8.

However, even if the changes proposed by the Scotland Bill were to encourage politicians
to increase the focus of political debate on improving economic performance, the Bill
does not provide the tools that would allow it to introduce fiscal policies to improve the
economy. That would require a broader base of taxes to be devolved, including
corporation tax and other business taxes. It is interesting to note the strong lobbying
from Northern Ireland to devolve corporation tax to the province so that policies to
improve the competitiveness of the economy could be introduced.

Income Tax Volatility
9.

There are many examples of income taxes being shared between central or federal and
regional or state governments. However, due to the small number of taxes that are to be
devolved by the Scotland Bill (all of the other taxes make very small contributions to
overall tax receipts) the income tax proposal would make the Scottish Budget more reliant
on income tax revenues than the UK Budget. Income taxes are volatile across the
economic cycle and as a result of frequent changes in policy (the most recent example is
the UK Government decision to increase income tax allowances).

10.

One of the weaknesses of the proposed framework is that revenues associated with the
Scottish rate of income tax will be based on tax receipt forecasts, which are notoriously
unreliable. Variation from the forecasts would be balanced in future years. During the
recent downturn it is likely that the Treasury would have over-estimated income tax
receipts in advance of the recession, which would have meant that in the second year of
the downturn, the Scottish Budget would have been disproportionately cut, just at the
time that most developed countries were increasing spending to create a fiscal stimulus
for recovery. The Scottish Government would have had no option but to cut spending at
a time where an increase would have been more appropriate.

Borrowing Powers
11.

Reform Scotland welcomes the borrowing powers in the Scotland Bill, which go beyond
those advocated by the Calman Commission. However, the proposed borrowing powers
are modest in the context of the scale of tax receipts and the size of the Scottish Budget
and would not be sufficient to allow for fiscal policy in Scotland to vary from the UK’s
overall fiscal framework.

What further provisions could/should be included in the Bill in order to further amend
and develop the Scotland Act 1998?
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12.

Reform Scotland would welcome further provisions for fiscal powers for the Scottish
Parliament. This could be done by enhancing the enabling powers in the Bill or adding
additional fiscal powers.

Enabling Powers
13.

Devolution has been described as a process rather than an event and there would be
merit in recognising this political reality in the Scotland Bill.

14.

In particular, Reform Scotland welcomes the power to create new devolved taxes. This
enabling power presents an opportunity to deliver the kind of change advocated by
Reform Scotland. There is merit in widening the definition of the devolved taxes that
could be created and also to allow general powers to remove the application of certain
taxes to Scotland (similar to the specific powers proposed over Stamp Duty Land Tax).

15.

Such enabling powers would allow the future devolution of additional fiscal powers to
Scotland as and when there was a political majority to do so and as and when the
administrative preparations for the transfers of taxes were made.

Additional Fiscal Powers
16.

Significant changes are required to make a difference. The long-term rate of growth in
the Scottish economy is 1.8%, lower than for the UK as a whole. Over the next few
years, in common with the rest of the UK, Scotland (which has an economy that is more
dependent on the public sector than the UK average) is facing significant cuts to public
services. Under the status quo, the Scottish economy is facing years of no or very low
growth.

17.

The issue of the financial responsibility of the Scottish Parliament needs to be resolved as
a priority. The Scottish Parliament should be responsible for raising the money that it
spends. There is a range of alternative options available, including fiscal devolution and
fiscal autonomy. The graph below shows the taxes raised by the different levels of
government at the minute, under the Scotland Bill proposal, under Reform Scotland’s
proposals for fiscal devolution and under fiscal autonomy.

The Options: Taxes Raised by UK, Scottish & Local Government (2008/09 GERS), £bn
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18.

Reform Scotland’s proposals go further and set out a workable scheme to enable the
Scottish Government to raise the money it spends while remaining within the United
Kingdom.
Our proposals (set out in detail in our Fiscal Powers reports at
www.reformscotland.com) would give Westminster control over taxes which would
enable it to raise its 40 per cent share (around £22 billion in 2008/09) of government
spending in Scotland. Likewise, Holyrood would have control over taxes which would
raise the 60 per cent (around £33 billion in 2008/09) of public spending in Scotland for
which it is responsible and would also have borrowing powers.

19.

This would create a link in Scotland between economic performance and the revenues
accruing to the Scottish Government and would change the whole nature of the debate
in Scotland for the better. Further, it would give the Scottish Government the fiscal tools
to improve the growth rate of the Scottish economy.

20.

Reform Scotland’s view is that fiscal powers do not, in themselves, improve economic
performance. However, increasing the fiscal powers of the Scottish Parliament would:

21.

•

provide the tools that could be used to improve economic performance;

•

deliver the financial accountability required to provide the incentive to do so.

The Scotland Bill does not provide sufficient financial powers to provide the incentive to
focus on economic performance nor does it provide the tools required.

January 2011
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Written evidence submitted by Scottish Community Alliance
With particular reference to the future role and lines of accountability of Crown Estates
Commissioners (CEC) in Scotland
The Scottish Community Alliance is comprised of Scotland’s leading community sector networks
and intermediaries with an active interest in local economic development, housing, transport,
energy, land management, allotments, food production, financial services and the environment.
The control over Scotland's foreshore and seabed is of crucial interest to our sector and we
therefore wish to support the position as set out in the response by Mr Andy Wightman in his
submission to the Committee and in particular his recommendation that the Committee dispenses
with the current Clause 18 in the Scotland Bill and replaces it with the following 'The Crown Estate
Act 1961 is amended as follows.
After Section 1(7) insert “Section 1(8) This Act does not apply to Scotland.”’ Crown Estate
properties in Scotland should be the responsibility of the Scottish Parliament. Responsibility for
these property rights would encourage much more effective coordination of the Scottish
Government’s efforts in relation to safeguarding the future prosperity of Scotland and would
ensure that the anticipated growth in income from marine renewable energy accrues directly to
communities across Scotland.
January 2011
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Written evidence submitted by Professor Andrew Hughes Hallett and Professor Drew
Scott
Executive Summary
We have serious concerns about the economic consequences that will flow from the fiscal
provisions contained in the Scotland Bill. The funding mechanism being proposed has an
inherent deflationary bias, and might well force a future Scottish Government to implement
unexpected and potentially damaging public spending cuts that have no equivalent elsewhere
in the UK. Further the new provisions will be implemented at a time when the income tax base
in Scotland has been seriously weakened following 5 years of public spending cuts. We believe
this financing regime could trigger a damaging cycle of further spending cuts leading to higher
joblessness which will further erode the income tax base. The Bill offers no new economic policy
levers to Scotland’s Government to counter this eventuality. We recommend a broadening of
the tax base on which “own resource” income to the devolved administration is raised. We also
consider the borrowing provisions for non-capital spending are both dynamically unstable and
inadequate. Ideally borrowing for capital spending should be extended, but this should be
accompanied by a broadening of the tax base available to the devolved administration.
1. Introduction
1.1
We are pleased to offer the following comments in response to the call for evidence by
the Scottish Affairs Committee of the Westminster Parliament.
1.2
The stated aim of the financial proposals within the Scotland Bill is to enhance the
financial accountability of the Parliament for the revenues that it spends annually via the
devolved Scottish budget. To a minor extent this will happen. But any benefits arising from this
source are likely to be swamped by the wider economic costs that the new funding regime will
impose on Scotland. This is because the new arrangements will result in both a deflationary bias
being introduced to the Scottish budget and to a pro-cyclical dynamic instability of increasing
size to the public spending undertaken by the Scottish Government. Accordingly, in terms of
the consequences for the Scottish economy, the prospective funding arrangements are far from
neutral – a matter that, in our view, has not been addressed by advocates of the new funding
regime or by the UK Government.
1.3
Under the provisions of this Bill, a Scottish Government will be required to operate with
a funding mechanism that has an in-built deflationary bias and which will require, on average,
the Government to introduce measures that weaken the growth prospects for the economy.
Added to this, Scotland’s employment base upon which income tax receipts depend is especially
vulnerable to the on-going deflationary macroeconomic policies being pursued by the current
UK Government. That is a problem in itself. But the key point here is that the Scottish
employment base on which the new Scottish income tax ultimately will be levied (i.e. by 2016)
is likely at best to grow only slowly in the coming years – and may well decline, with the result
that Scotland’s income tax revenues decline, causing further budget cuts, job losses and
funding reductions. Either factor alone is sufficient to render the proposed funding mechanism
an inappropriate means of financing a devolved government in Scotland. When combined – as
they will be by the middle of the current decade – the impact is likely to result in public
spending and job cuts in Scotland that are not matched elsewhere in the UK; and/or increases
in income tax that are visited only on Scotland. This will impart further lasting damage to the
Scottish economy, not to mention the extra pressures it would create to separate from the rest
of the UK.
2. The Economic Implications of the Proposed Funding Mechanism
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2.1
The stated aim of the new funding arrangement is to increase the financial
accountability of the Scottish Parliament. Our calculations imply that, at best, the tax devolution
proposals will result in a meagre 15% increase in the financial accountability – an increase that
is highly unlikely to affect Scotland’s economic performance in any significant way.
2.2
However, this increase in financial accountability is likely to be achieved at potentially
significant cost to the Scottish economy.
2.3
Once the new funding mechanism has been introduced, the revenue accruing to the
devolved administration will depend on two distinct financial flows. The first, from which the
lion’s share of funding will derive, will be a reduced block grant from UK Government adjusted
annually by the Barnett formula. The second financial flow is the annual yield from the
application of the new Scottish income tax, the rate of which will initially be set at 10p (and
applicable to all tax bands) but which can be adjusted upwards or downwards as the Scottish
Parliament decrees.
2.4
The rate at which the funds available to the Scottish budget grow annually will
henceforth be determined by (i) the rate of growth of the Barnett consequential – this being
determined by UK Government, at a rate related to the growth in public spending for the UK as
a whole – and (ii) the rate of growth of the yield from Scottish income tax, this being
determined by the rate of growth of the Scottish income tax base multiplied by the rate at
which Scottish income tax is levied.
2.5
If the new funding regime is to provide at least as much funding to the Scottish budget
as the current regime without an increase or decrease in the level of Scottish taxes, the rate of
growth of the new tax revenue component has to be at least equal to the rate of growth of the
Barnett consequential “block” that it has replaced.
2.6
It is, of course, impossible to forecast either of these elements for when the new regime
becomes fully operational in 2018. We have no idea what the growth of UK public spending
(for the grant element) and the growth of incomes (for the tax element) will be that far ahead.
However we can look at what would have happened to the Scottish budget had the prospective
funding regime been in place from 1999-00 when devolution was introduced.
2.7
Recent data provided by the Scottish Government assesses the impact on the total
Scottish DEL had the proposed funding regime been in place over the period 1999-00 to 201011. In that event, there would have been an accumulated shortfall of almost £8bn compared to
what occurred under the current “full Barnett” model. This is a measure of the deflationary bias
of the proposed funding model, and reflects the fact that the rate of growth of UK public
spending has exceeded the rate of growth of Scotland’s income tax revenues – as would be
expected insofar as income tax is only one element of the total basket of taxes that underpin
UK public spending trends. 1 Based on the empirical record, we see no reason for not expecting
this trend to continue.
3. Forecasting and Reconciling Scotland’s Revenues: Revenue Borrowing
3.1
The Bill proposes that an amount equal to the forecast yield of Scottish income tax
would be assigned to the devolved administration for each year in the spending review period.
However because of the manner and timing in which forecast and actual income tax receipts
are to be reconciled, the Scottish Government will enjoy only very limited protection against
such a contingency. In most cases, revisions to spending plans will be needed.

1

This follows from Treasury publications showing UK revenue sources.
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3.2
The Bill provides for a rolling financial reconciliation between forecast and actual
(outturn) receipts from the Scotland’s income tax “…no later than 12 months after the end of
the financial year…” in question. Where the outturn exceeds the forecast an amount will be
transferred to the Scottish Government which may be spent or retained; where the outturn is
less than forecast an amount will be deducted from the Scottish Government which may be
financed from “reserves” or by borrowing. To finance such a repayment Scottish Ministers will
be allowed to borrow up to £200 million in any one year subject to an overall ceiling of £500
million of outstanding debt (non-capital borrowing). The presumption is that any amounts in
excess of these limits must be financed by an immediate reduction in public spending.
3.3
Based on the latest estimate available for Scottish income tax receipts the proposed
annual borrowing facility of £200 million represents less than 5% of the prospective (income
tax) revenue stream. This means that should the OBR over-estimate Scotland’s income tax
revenues by more than 5% in any one year, the borrowing facility alone will be inadequate to
finance the reconciliation that will be required from the following year’s budget. Moreover this
borrowing facility will also be required to make good any temporary mismatch in tax and
spending financed by land transaction and landfill taxes.
3.4
To put this in perspective, revenue borrowing is only possible against forecast errors.
Over the decade before the current recession, 1997-2007, the UK governments track record for
income tax receipts is one of forecast errors that range between +7% to -4%, with an average
of +1.1%. Since borrowing will follow from overestimates, this means the Scottish Government
will need to cut spending or borrow every year on average and should expect to exhaust its
borrowing limit several times in a decade. Finally, no borrowing power is provided if the
revenue loss is due to (anticipated) bad economic shocks rather than poor forecasts. The current
recession, for example, would according to calculations on the Scotland Office website have cut
the Scottish budget by £748m and £559m in 2008 and 2009 respectively, sums that are
beyond the entire borrowing ceiling – let alone the annual limit of £200m. But no borrowing
would be allowed in such cases anyway. Or, to put the point another way, given that there is a
cycle and that adverse shocks do occur, the more accurate the tax forecasts the more volatile
will Scottish revenues become and the more the Scottish government will be obliged to cut
spending and social support in a downturn. This is why we say the Bill’s borrowing provisions
offer only limited protection against forecast errors and none at all against unexpected
economic shocks.
3.5
In such a scenario, public spending in Scotland has to move pro-cyclically and
consequently will simply worsen the severity of the initial economic shock – thereby adding to
unemployment and lost output and delaying any subsequent economic upturn. 2
3.6
Our conclusion is that the provision for non-capital borrowing as proposed is both
woefully inadequate and, in economic terms, fundamentally flawed.
4. Specific Issues
4.1
Scotland’s income tax base: The proposal that part of devolved funding will accrue
from income tax means that future trends in employment levels in Scotland become an
important factor. In common with many economists, we are concerned that the employment
effects of the current public spending plans are set to weaken – possibly considerably – the
employment base in Scotland. If that happens then inevitably the tax yield will fall, implying that
if public spending is to be maintained in real terms the rate at which Scotland’s income tax is
levied will have to increase. Otherwise real terms spending cuts are inevitable. This would set in
motion a further round of deflation and further unemployment.
2

Should the economic shock be beneficial to Scotland’s economy then revenues (and spending) will rise which
is also pro-cyclical and undesirable as it may exaggerate the economic upturn underway.
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4.2
To put this point in perspective, Price Waterhouse Cooper, on behalf of Unison, has
estimated that 95000 jobs are likely to be lost in Scotland as a result of the UK government’s
budget cuts. 3 At the current average wage of £24546, this implies £2.3bn taxable income will
be lost because the tax base shrinks. This implies £230m-£350m a year, at current average tax
rates, will have to be cut from the budget for as long as those job losses last. If the spending
multiplier is 3 (marginal propensity to spend = 2/3, plus investment spending less imports), this
means a fall in Scottish non-oil GDP of £860m or 0.75% each year. A standard production
function, with elasticity of demand for labour of 2/3, will give us a rough estimate of the impact
of this second round effect (i.e. of the Scotland Bill spending cuts, not the original job losses
due to the UK government cuts). It implies a 1.1% loss in employment (or 1% higher
unemployment) or a loss of 27800 jobs on Labour Force Survey employment figures for
Scotland in 2010. These are additional losses due to the Scotland Bill itself; they would not be
observed elsewhere in the UK.
4.3
Forecasting tax yield: Forecasts of the future value of any economic variable are, of
course, invariably wrong. Predicting the future trajectory of Scotland’s income tax receipts is no
exception. Annual ex post adjustments will therefore be required to reconcile forecast with
actual tax receipts for the previous year. It might be presumed that forecast errors will, over a
number of years, sum to zero. Assuming we know the number of years involved, and we can
estimate the forecast errors, one could argue that the combination of “savings” made in years
when the forecast underestimated actual tax receipts, plus the new annual £200 million
borrowing facility (up to a maximum outstanding debt of £500 million), will insure the Scottish
Government against having to make unanticipated public spending cuts. But there is no
evidence to support this presumption, and testing forecasts against outturns will be undertaken
during the transition phase before the new regime is introduced. However it is unclear from the
Command Paper what revision (if any) to the proposed regime will be made should the
evidence display a persistent over- or under-forecast in the estimation of tax revenues, or what
any future UK Government would deem to be acceptable regardless of this evidence. We have
already noted that evidence demonstrates a persistent trend for Treasury to over-estimate tax
revenues. This means that the Scottish Government will, on average, always find itself repaying
money to Treasury in the annual reconciliation round. As borrowing is capped at £500m in
total, this necessarily means that public spending in Scotland will inevitably be forced down to
finance this repayment.
4.4
Dynamic Instability: As already noted although the revenue “forecasting and
reconciliation” arrangement proposed in the Bill rectifies one of the defects in the original
Calman proposals, it does so only by introducing a new dynamic instability to the funding
arrangement. This instability will arise either when the forecast of tax receipts is significantly (i.e.
above 5%) above outturn (so borrowing will be restricted); and/or when the (£500 million)
ceiling on borrowing to finance current spending has been reached and repayments are
required now. Should either (or both) situation arise then under the proposals the Scottish
Government would be forced to implement spending cuts immediately. We emphasise that
neither scenario can be regarded as an “exceptional” circumstance. In addition, increasing the
rate of income tax in these circumstances would not be an option because any additional tax
revenue generated would not be available until at least the end of the next financial year while
the repayment of tax receipts is required at the beginning of that financial year. 4
4.5 Regressive Tax: The proposal that the Scottish rate of income tax be levied at the same
amount for each of the three tax bands is not, in our view, appropriate. What this essentially
does is to introduce regressivity into the income tax system which will be apparent in Scotland
3
4

Calculations by Ernst and Young for the Item Club are very similar.
The tax revenue available for the following year would be pre-determined by a previous forecast.
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alone. This is not only undesirable in itself, it is inconsistent with inter-regional equity and a
continued UK social union. This feature could only be avoided if the Scottish Government was
able to apply the Scottish income tax at different rates according to tax bands – a solution we
would recommend.
4.6 Recent Downturn: Estimates of income tax collected in Scotland since the onset of the
current recession and financial crisis have been provided by the Scottish Government. This
shows a significant reduction in Scotland’s income tax revenues over the period 2007-08 to
2010-11 – a cumulative real terms reduction of approximately 11% (£523 million in real terms).
Over the same period the “full Barnett” DEL grew by 3.3% in real terms. On Scottish
Government data, the cumulative real terms “cost” to the Scottish budget had the proposed
funding mechanism been in place since 2007-08 would have been £3.9 billion. Under the
proposed scheme, the Scottish Government would have been required to begin repaying (at the
expense of current spending) over-estimated tax receipts 12 months following the onset of the
recession. This would have propelled the Scottish economy into an earlier and deeper recession
than that which occurred. That in turn would have triggered further rounds of self-propelling
deflation.
4.7
Borrowing Powers: We consider that both the non-capital and capital borrowing
powers provided for in the proposed legislation are inadequate. As argued above, the noncapital powers are inadequate to protect public spending from cuts (or income tax from
increasing) that result from either poor economic forecasting or unanticipated economic shocks
adversely affecting the Scottish economy. We note that the capital borrowing limit lacks any
explanation or justification, and has to be questioned. In principle we see no reason why
Scotland’s government should be prevented from borrowing on its own account on
international capital markets.
4.8
However any debate surrounding borrowing powers must be set in the context of the
prospective funding mechanism. We are very concerned this has not been addressed. We
consider that the tax base on which part of Scotland’s budget will depend is too narrow as
proposed to form a secure basis on which net additional borrowing (for either non-capital or
capital purposes) should proceed. The overwhelming reliance on income tax revenues creates a
significant risk for all public spending and borrowing that is dependent on variations in the yield
from this single tax base. We therefore urge that serious consideration is given to broadening
the tax base so that the new revenue stream is diversified across a wider range of taxes under
the general heading of “shared taxes”. It is in our view unwise that income tax revenues alone
should be relied upon to finance (service and repay) net additional non-capital and capital
borrowing – even to the extent provided for in the proposed legislation.
4.9
Capital borrowing: The creation of a new borrowing facility to finance capital
investment is, in principle, welcome. A ceiling of £2.2bn is proposed (no explanation for this
specific limit is provided) and the Scottish Government will be permitted to borrow “…up to
10% of the Scottish capital budget (approx. £230m in 2014/15) in any year…”. Such loans will
be sourced from the National Loan Fund, the body responsible for lending to local authorities.
Significantly the Scottish Government will not be permitted to issue its own bonds – an aspect
of the prospective arrangements that distinguishes Scotland’s fiscal authority from that of all
other federalised “states” around the world. Therefore, while welcoming the new capital
borrowing powers, we note that the scale of the borrowing to be allowed under the new
regime is extremely modest and is subject at all times to “external” approval.
5. Overall assessment of financial provisions
5.1
We have very deep concerns about the economic consequences that will flow from the
fiscal provisions contained in the Scotland Bill. The funding mechanism being proposed has an
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inherent deflationary bias, and are likely to force a future Scottish Government to implement
unexpected and potentially damaging public spending cuts that have no equivalent elsewhere
in the UK. The Bill provides no new economic policy levers to Scotland’s Government at a time
when, in our view, the Scottish economy is facing unprecedented challenges.
5.2
Second, the financial proposals have simply not been subject to any serious economic
analysis by the UK Government. Indeed as far as we know no authority with a recognised
economic expertise has endorsed these proposals, or seriously addressed the criticisms that we,
and many others, have made.
January 2011
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Written evidence submitted by the Church and Society Committee of the United Free Church of
Scotland
The Church and Society Committee of the United Free Church of Scotland welcomes this opportunity to
comment on the Scotland Bill.
In our two submissions to the Calman Commission we recommended that the general principles
adopted by the Scottish Constitutional Convention of OPENNESS, ACCESSIBILITY, PARTICIPATION and
ACCOUNTABILITY were of value and “should be maintained or strengthened.”
We suggested further that following the initial experience it was important that the powers of the new
Scottish Parliament be ENTRENCHED in some way. We also feel that although power to amend the
legislation would remain with the Westminster Government, this power should only be exercised with
the support and consent of the Scottish Parliament and that this would be in accord with the principle of
SUBSIDIARITY, which has been accepted within the European Union. So our recommendation was “that
this practice should apply for the current review and should be written in to any new legislation.”
We are not economists and are therefore not in a position to comment in detail regarding fiscal policy.
However, we suggest that although the present method of funding the Scottish Parliament by means of
a block grant determined by the Barnett formula has worked well, it has inevitably led to complaints of
unfairness arising from both sides of the border. It could also be argued that power to spend without
the equivalent power to raise money inevitably leads to irresponsibility. For these reasons we feel that it
is important that power to levy taxes either in part or in whole be given to the Scottish Parliament. We
recognize that it would not be easy to arrive at an equitable system but feel it is essential that there be
movement in this direction. So we recommended, “that the Scottish Parliament be given tax-raising
powers sufficient to satisfactorily fulfil its remit in the government of Scotland.
We further recommend that in assessing the total amount of revenue raised in Scotland all the various
sources be considered including those from oil to avoid miscomprehensions and accusations of
unfairness.”
The remit of the Calman Commission was to “to enable the Scottish Parliament to serve the people of
Scotland better, to improve the financial accountability of the Scottish Parliament, and continue to
secure the position of Scotland within the United Kingdom.” The impression is given in the
Commission’s report is that the third aim, i.e. “to secure the position of Scotland within the United
Kingdom”, has been given priority over the earlier two. Our view is that attempts to limit the powers of
the Parliament and to restrict its financial accountability are likely to cause a continuing sense of
resentment and weaken the position of Scotland within the United Kingdom.
Dealing specifically with the financial accountability of the Parliament, the Calman Commission took the
view that there is an existing state of shared social citizenship in the United Kingdom and that this would
be harmed by tax devolution. We agree that a state of shared social citizenship in the United Kingdom,
and indeed in the European Union or the wider world is highly desirable but suggest that it is most likely
to be nurtured and encouraged when the population feels that it is being fairly treated. So tax
devolution which gives the Scottish Government sufficient fiscal freedom to fulfil its duties in a
responsible manner is surely more likely to encourage wider social citizenship than a situation in which
its freedom to act is controlled and restricted from Westminster.
The current situation whereby the Scottish Government receives the bulk of its revenue from the block
grant limits its accountability. Also it fails to provide much incentive to come up with innovative ideas to
boost economic growth because there is little linkage between the performance of the economy and the
income to the Scottish Government.
We do not feel qualified to prescribe how tax-raising powers should be divided between Westminster
and Holyrood other than to say that the division should be such that both Governments have sufficient
flexibility to meet their spending needs. If both were free to modify the elements of taxes under their
control they would be properly accountable to their electorates for the financial decisions taken.
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With regard to the question of borrowing powers for the Scottish Parliament, we believe that such
powers have already been devolved to the Northern Ireland Assembly and can see no valid reason to
deny similar powers to Holyrood. Such powers would allow the Scottish Government to embark on
large-scale public projects in a responsible manner.
Although it may not be strictly within the remit of the Committee we note that our observations on the
funding of the devolved Governments would apply equally to the funding of local government. The
present position whereby local Councils have discretion over only some 9% to 10% of their income
stream is surely undesirable. It would appear desirable to move to a position where councils had control
over a wider range of taxes. The replacement of the Council Tax with a more progressive Local Income
Tax might be a useful first step.
It is our hope that the Committee will keep the need of having an efficient government in Scotland and
the interests of the nation to the fore in all their discussion rather than scoring political points.
January 2011
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Written evidence submitted by The Highland Council
1. Introduction – Provisions regarding The Crown Estate
Highland Council has long campaigned for reform of the Crown Estate in Scotland. The Council led
the Crown Estate Review Working Group (CERWG), which consisted of the Highland and Islands
local authorities, HIE and COSLA (as observer). For a full and authorative account of the Crown
Estate in Scotland, the Council directs the Bill Committee to the CERWG report of 2007, titled:
‘The Crown Estate in Scotland – New Opportunities for Public Benefit’ Highland Council
remains fully supportive of the findings of this report; that there should be a properly constituted
review of the Crown Estate in Scotland.
As a contribution to their respective enquiries the Council has previously provided evidence on the
Crown Estate in Scotland to the Scottish Parliaments Rural Affairs and Environment Committee, the
Calman Commission on Scottish Devolution and the UK Parliament Treasury Sub Committee.
The Highland Council supported the recommendations of the Treasury Sub Committee, particularly
where it referred to the need for greater partnership with partners in the marine environment,
management arrangements in Scotland, the need for clarity on the public benefits delivered by the
Crown Estate and that a future Government should commission a wide ranging review of the
management of the Crown Estate. However the Council could not support the recommendation of
the Calman Commission on the Crown Estate in Scotland. The Commission’s recommendations
were considered very weak and likely to result in very little additional benefits for Scotland.
2. The Scotland Bill: Part 2
Clause 18: Scottish Crown Estate Commissioner
Subsection (2) of this clause amends paragraph 1 of Schedule 1 to the Crown Estate Act 1961 so as
to require that one of the Crown Estate Commissioners be appointed as the Scottish
Commissioner. Subsection (3) inserts a new paragraph 1(4A) into Schedule 1 which requires the
Chancellor of the Exchequer to make any recommendation to Her Majesty as to whom to appoint
as the Scottish Commissioner, and to consult the Scottish Ministers before making that
recommendation.
The Highland Council is firmly of the view that Clause 18 of the Scotland Bill does not go far
enough. The Council believes that the only way to ensure improved accountability and that direct
benefits are delivered to Scottish communities is through fully devolving the management,
administration and revenues of the Crown Estate in Scotland to Scottish Ministers in the first
instance. Given the new management, regulation and planning roles of Marine Scotland, the case
for full devolution is even stronger.
Securing a wide range of benefits from offshore renewable energy developments is a major policy
area for The Highland Council which, with its Highland and Island partner authorities has been
discussing how community benefits can be delivered via the Crown Estate Commissioners current
role as marine landlord, regulator and revenue income generator. The H&I partners wish to
maximise:
• Skills development and training opportunities;
• Available infrastructure, including the contribution made by local harbours and testing
facilities to the offshore energy sector;
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•
•
•
•

The involvement of local companies in the offshore sector;
Ownership of seabed within harbour areas by harbour authorities;
Employment during the construction and maintenance, and ;
Wider community benefits, including community ownership or assets and resources.

The current arrangements can been seen as being unaccountable and have placed constraints in
relation to harbour developments and aquaculture. While discussions regarding joint projects have
been helpful, little headway has been made in terms of agreeing the procedures for collecting and
distributing community benefit contributions under the present arrangements.
This is a major stumbling block to securing future benefits from renewable energy developments in
the marine environment. It is an issue that The Highland Council has raised in its response to the
Scottish Governments current consultation: ‘Securing the benefits of Scotland’s Next Energy
Revolution’. A copy of the response, which includes the Council’s thinking on the collection and
distribution of community benefit from offshore renewable energy projects, is available to the
Committee on request.
The Highland Council would therefore recommend that Clause 18 be amended to make provision
for devolving the management, administration and revenues of the Crown Estate in Scotland to
Scottish Ministers.
The Highland Council would very much welcome the opportunity to provide oral evidence on this
part of the Scotland Bill if invited to do so.
January 2011
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Written evidence submitted by the federation of Small Businesses
Introduction
The FSB is Scotland’s largest direct-member business organisation, representing around 20,000
members. The FSB campaigns for an economic and social environment which allows small
businesses to grow and prosper.
We welcome the opportunity to submit evidence to the Scottish Affairs Committee’s inquiry.
With regard to the Scotland Bill, the FSB takes no position on constitutional matters, our
concern being more with the quality and content of decisions, rather than where they are
made. We do broadly welcome the principle of linking the amount Holyrood has to spend with
Scotland’s economic performance, as this approach has the potential to help hard-wire
economic considerations into the decision-making process.
With this in mind, we comment only on the potential impact of the Bill’s implementation on
business with regard to income tax.
Fiscal and financial implications
The FSB notes the proposal to implement changes to the block grant and income tax
arrangements in Scotland via a transitional period. This is a welcome safeguard in view of such
significant changes which carry a risk for businesses.
While the details of how the Scottish Income Tax will be implemented are still under
consideration, the FSB has made the following recommendations:
•

The UK Government should work closely with the Scottish Government to
ensure a seamless transition to the new tax system.

•

All devolved agencies with direct contact with businesses, such as Business
Gateway, must be able to dispense accurate advice and information in response
to enquiries from employers. The Scottish Government should ensure it is
liaising with HMRC on this at an early stage.

The FSB is currently represented on the Calman High-Level Implementation Group and its
technical sub-group on Income Tax. The aim of our involvement is to help ensure that any
changes – especially those surrounding the introduction of a Scottish Income Tax – have no or
minimal cash and time costs for Scotland’s small businesses.
However, recent feedback from our representative on the technical sub-group suggests that
there are several significant issues, which will need to be resolved prior to implementation if
impact on business is to be kept to a minimum. Not least, it is the intention of HMRC that a
Scottish-domiciled person moving outwith Scotland during the tax year will continue to be
classed as a Scottish tax payer for the remainder of that year and the same will apply to
employees moving to Scotland from other parts of the UK. This will have implications on a far
greater number of businesses than might originally have been envisaged, as more businesses
will be required to navigate different tax codes and accompanying processes (costs of software
updates etc). We are also concerned that the burden of identification may be shifted from
HMRC to businesses.
We will continue to contribute through these working groups and are keen to maintain contact
with the UK and Scottish Governments, as well as other agencies, to ensure the new system
does not unduly burden employers.
January 2011
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Written evidence submitted by the Association of British Insurers
1.1

The UK insurance industry is the third largest in the world and the largest in Europe. It is a vital
part of the UK economy, managing investments amounting to 24% of the UK’s total net worth
and contributing the fourth highest corporation tax of any sector. Employing over 275,000 people
in the UK alone, the insurance industry is also one of this country’s major exporters, with a fifth of
its net premium income coming from overseas business.

1.2

The interests of the ABI’s members are primarily around the Scottish Affairs Committee’s
question: what are the fiscal and financial implications of the provisions in the Bill for Scotland?

2

Executive Summary

2.1

There are a number of issues arising out of these fiscal proposals that directly and indirectly affect
the savings products insurers offer their customers, as well as insurers as employers and the
administrators of pensions, annuities and other savings products. There will also be an impact on
insurers’ customers. The key concern for ABI members is the responsibility for identifying and
tracking Scottish Income Taxpayers (“SIT-payers”). This affects them as UK employers and payers
of annuities (to which the Pay As You Earn (“PAYE”) system applies) and as providers of pensions
savings (on which they operate tax relief at source).

2.2

As HMRC have the information to identify SIT-payers (whilst insurers and pensions providers do
not), the ABI believes it is right that HMRC is responsible for this on a transitional and ongoing
basis. This will be the best outcome for the customer and the industry. Requiring insurers to
gather customers’ information to identify whether they are SIT-payers would lead to:
• Increased burden on customers. Currently, customers are not responsible for updating their
insurer on their tax status. If the HMRC were not to take responsibility for identifying and
tracking SIT-payers on an ongoing basis, companies would have to rely on their customers to
inform them of their tax status. As an indication, insurers already struggle to get confirmation of
scheme members’ addresses, let alone their tax status.
A significant amount of customer communication and marketing would be required to make
people aware that they would now be responsible for updating their insurer with their correct tax
status. This would add to the significant costs already involved.
• Increased cost to consumers. The costs of the systems changes required would inevitably be
passed on to customers.

2.3

HMRC has distinguished between PAYE and relief at source. HMRC has indicated that they will
have responsibility for PAYE and payroll matters. It has provided no similar reassurances for relief
at source for pensions where possible solutions are tied up with the issue of the rate at which
relief will be given on pension contributions.

2.4

The ABI will be seeking clarification from the UK Government on the intended responsibilities of
HMRC. The ABI and its members will be arguing strongly for HMRC to take on these
responsibilities on an ongoing basis to avoid additional costs and burden to the industry’s
customers. More detail on implications for pensions, tax and savings and other tax issues can be
found below

3

Pension Issues

3.1

Relief at source
As stated in the introduction it is currently Government’s view, which is in accordance with
HMRC’s Scottish Variable Rate (“SVR”) proposal, that pension contributions made by Scottish
taxpayers should attract relief at the SIT marginal rate. This option would give SIT-payers tax relief
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at a rate appropriate to them and preserve the current net pay arrangement but is accompanied
by additional costs and administrative burdens to Scheme operators who will need systems
capable of applying relief at source at different income tax rates. There is also the issue, already
referred to, of identifying SIT-payers on a timely basis. Alternatively the approach could be to
maintain the status quo and collect net of the standard UK basic rate of tax. Any subsequent
adjustments should then be made between the members and HMRC.
3.2

Grossing up of contributions
The identification of Scottish taxpayers and the notification of this information is critically
important to insurers who operate pension tax relief at source. Currently Schemes, on receipt of
a contribution, gross it up and credit it to the member’s arrangement straight away, and claim
the tax relief from HMRC later. They will not necessarily know at what rate to gross up the
contribution. Schemes would need information on a member’s tax position before they make a
relief at source claim. We propose that this task is undertaken by HMRC.

3.3

Deduction of tax from pension annuity payments
Insurers are particularly concerned with this issue as they are major annuity providers applying
PAYE to annuity payments. The issues here are similar to those for employers generally who
operate PAYE – the costs and timeframes for updating systems to handle the Scottish Income Tax
and the identification of those who must pay the Scottish Income Tax. For the reasons given
above we believe the identification must be the responsibility of HMRC.

3.4

Pension tax charges
There is uncertainty as to whether the rates that pension tax charges are set at (such as the
unauthorised payment charge) would be different in Scotland, or whether the annual allowance
charge to come in from 2011 would be charged at different rates depending on location.

3.5

Costs
A key cost would be mitigated if HMRC undertake the task of identifying and subsequently
tracking SIT-payers and notifying this information to Scheme operators. Apart from this, extra
costs will be incurred relating to cost of system changes (i.e. enabling systems to cope with
multiple rates of tax), the cost of material notifying changes to current Scheme members and
marketing material for future customers.

3.6

Forecasts
Pension forecasts would be more difficult because of the added uncertainty over tax rates
applying in the future.

3.7

Fairness
It is recognised that if the Scottish rates were lower than the rest of the UK, Scottish taxpayers
would have to pay more from their taxed income to achieve the same amount of pension saving
as a scheme member elsewhere in the UK but this is balanced by the fact that members would
receive a higher post - tax income provided they retain their Scottish residence on retirement.

3.8

Appropriate Personal Pensions
An issue arises in respect of HMRC contributions to personal pension schemes of individuals
contracted out of S2P if the SIT is different to the UK basic rate. We believe that this will be an
issue of declining importance after 2015/16 as contracting out on a defined contribution basis
ends from April 2012.

3.9

HMRC’s SVR proposal was that HMRC should make up any minimum contribution to the SVR /
SIT where the employee is liable at that rate, with HMRC being reimbursed by the Scottish
Parliament for any additional expenditure incurred where the SVR / SIT is higher than the UK basic
rate.
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4

Tax and Savings

4.1

General observations
The Scotland Bill as currently drafted will not extend the SIT to savings income. Whilst life policies
do not generate income, many life companies are part of a financial services group that would
include, for example, a fund management business. Deducting tax from fund income distributions
at different rates depending on residence would be costly to implement and to maintain. We
agree that the SIT should not apply in these circumstances.

4.2

Capital gains tax
The Scotland Bill as currently drafted will tax personal capital gains at UK rates. “The rate of
corporation tax on a policy holder’s share of capital gains of Life assurance companies and
Friendly Societies”. Currently this is linked to the UK basic rate of income tax. If Life assurance
companies and Friendly societies do not fall within the definition of “Scottish taxpayer” then the
UK basic rate should still apply to this rate of tax. HMRC’s SVR proposal was that the UK basic
rate of tax would continue to apply to this rate of tax.

4.3

If it were necessary to tax policyholder income and gains at different rates depending on the
individual policyholder’s residence this would not be possible with current systems. Income and
capital gains would have to be traced and separated at individual policy level and the appropriate
rate of tax applied. If this was imposed it would require extremely costly system changes or
indeed completely new systems. We therefore agree that continuing to apply the UK basic rate is
appropriate. Furthermore, as gains on life policies are included as savings income within the Bill
these gains should continue to be taxed at UK personal tax rates.

4.4

Partnerships
Under self assessment, the individual partners are liable to tax on their own share of the
partnership’s income. Where a partner is a Scottish taxpayer, such income will potentially be
subject to the Scottish tax.

4.5

Trusts and personal representatives
Trusts and estates of deceased persons have a residence for tax purposes. There are different
rules for each and different rules for income tax and capital gains. The introduction of “Scottish
residence” would add further complexity to this for trustees and personal representatives.

4.6

Furthermore the interaction rate of tax payable by trusts on their income and gains (where
applicable) and the rate of taxation of that income in the hands of beneficiaries (who going
forward may be Scottish taxpayers) will need to be clarified (particularly in mind here the reclaim,
or “topping up”, of income tax suffered at source in the trust and subsequently distributed to the
beneficiary).

4.7

Income from which tax is currently deducted at source
The issue is how the introduction of the Scottish tax will impact on the current uniform UK rate of
deduction (including the tax liability recipients of such payments). This issue includes:
(i) Payments to sub-contractors
(ii) Payments of certain annuities and royalties.
(iii) Charitable covenants and Gift Aid.
(iv) The scheme for payments to non-resident landlords.
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4.8

We assume the annuities referred to in (ii) above are non-pension annuities e.g. purchased life
annuities. If that is so then we would regard that as savings income and hence not subject to the
SIT rate. In the hands of the recipients the HMRC’s SVR proposal was that this income should
continue to be taxed only at UK rates and The Scotland Bill would also seem to tax this at UK
rates as saving income. The exception to this general proposal is retirement annuity contracts,
where to ensure consistency with the tax treatment of other types of pension payments (see
above), the SIT rate will apply per the current drafting of The Scotland Bill.

4.9

Interest relief for loans to buy life annuities (home income plans)
Relief is currently given at UK basic rate. Issues for borrowers and plan administrators would arise
if there was a differential between the Scottish rate and the UK rate. HMRC’s SVR proposal was
that relief at the UK basic rate should continue to apply to all borrowers.

5

Other Taxes

5.1

A number of other taxes are devolved under the Calman proposals:
(i)
(ii)

5.2

Stamp Duty Land Tax
Landfill Tax

The ABI has no particular comments on these taxes. The Scotland Bill allows for the prospect of
introducing new taxes to become devolved to the Scottish Parliament. We note that this would
be subject to appropriate scrutiny by the UK Parliament.

January 2011
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Written evidence submitted by The Low Incomes Tax Reform Group (LITRG)
Who we are
1.1
The Low Incomes Tax Reform Group (LITRG) is an initiative of the Chartered
Institute of Taxation (CIOT) to give a voice to the unrepresented. Since 1998 LITRG has
been working to improve the policy and processes of the tax, tax credits and associated
welfare systems for the benefit of those on low incomes.
1.2
The CIOT is a charity and the leading professional body in the United Kingdom
concerned solely with taxation. The CIOT’s primary purpose is to promote education and
study of the administration and practice of taxation. One of the key aims is to achieve a
better, more efficient, tax system for all affected by it – taxpayers, advisers and the
authorities.
Introduction and summary
2.1
The focus of this submission is on Part 3: FINANCE of the Scotland Bill, so we are
responding to the third bullet point in the Committee’s terms of reference: ‘what are
the fiscal and financial implications of the provisions in the Bill for Scotland?’.
2.2
It is often thought that people on low incomes have simple financial affairs. As a
general rule, the lower one’s income:
•
•
•
•

the more difficult it is to find one’s way around the intricacies of tax at various
rates and benefits, let alone the interactions between the two;
the more government departments one has to deal with, whether central
government or local authority, with different rules, practices and cultures;
the less one can afford to overpay tax, or to reimburse tax underpaid in error;
the less accessible is HMRC or any form of independent advice on tax.

2.3
In addressing the fiscal proposals in the Scotland Bill, as with any new policy, it is
therefore necessary to consider what would be the effect on low-income,
unrepresented Scottish taxpayers if any of the systems set up to deliver the mechanics of
the policy were to go wrong.
2.4
The current proposals introduce new complexities into the tax affairs of Scottish
taxpayers, not helped by uncertainties as to which income is to be subject to the
Scottish rate of income tax (‘the Scottish rate’). Such complexities will bear most harshly
on those Scottish taxpayers who are on lower incomes and unrepresented by
professional agents.
2.5
In the worst such cases, if anything went wrong with the computer systems
intended to collect the Scottish rate, taxpayers could be left with overpayments and
underpayments of tax. In the former case, they would pay extra tax which they could ill
afford; in the latter, they might be required to repay underpaid tax many years after it
had accrued and at a time when they had every reason to think their tax affairs for the
year in question had been finalised.
2.6
As the universal credit gradually takes over from the existing welfare regime of
tax credits and numerous working age social security benefits, and entitlement to
welfare is assessed on the basis of net income, the introduction of the Scottish rate of
income tax will bring a new level of complexity for Scottish benefit claimants.
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2.7
As HMRC will doubtless expect residents of Scotland to work out their own tax
and decide for themselves whether or not they are Scottish taxpayers, clear
comprehensible and accurate official guidance on which the general public can rely will
be crucial if the mechanics of the new rate are to work.
Uncertainties inherent in definition of income subject to the Scottish rate
3.1
Clause 27 of the Bill provides that the Scottish rate of income tax should apply
to non-savings income. There is a definition of savings income in section 18 of the
Income Tax Act 2007, to which there is a link. Thus tax professionals should be able to
follow the legislation to determine which part of their or their clients’ income is to be
subject to the Scottish rate, although areas of doubt remain such as whether pension
income is properly part of savings income or non-savings income, or part one and part
the other.
3.2
However, if a lay Scottish taxpayer wished to check their tax bill, how would
they know to distinguish between savings income and non-savings income, and what
guidance would be available to help him or her in the task?
3.3
There are uncertainties even as regards who is liable for the Scottish rate. The Bill
defines a ‘Scottish taxpayer’ but there are lacunae, for example are personal
representatives included in the definition? What will be the status of students who study
in Scotland for more than half the year but their home is elsewhere in the UK?
Complexities in the collection of tax at the Scottish rate
4.1
While UK taxpayers already have to contend with six different rates of income
tax, these proposals will add a seventh rate which Scottish taxpayers will have to take
into account when computing their tax liability.
4.2
It is intended that the Scottish rate should be collected through the PAYE system
via the new Real Time Information (RTI) computer program. Therefore, all should work
well provided the only income subject to the Scottish rate is PAYE income. But nonsavings income, which is subject to the Scottish rate, is not co-terminous with PAYE
income – for example, income from self-employment and property will have to be
accounted for separately.
4.3
There seems much scope here for both taxpayer and official error, with the
result that Scottish taxpayers will be more likely to pay too much, or too little, tax to the
extent that the Scottish rate varies year by year from the basic rate of tax for UK
taxpayers.
4.4
If for any reason a Scottish taxpayer paid too little tax, and it took several years
for HMRC to notice the resulting underpayment, the unsuspecting taxpayer would be
expected to make good the loss to the Exchequer, most likely in a lump sum, as HMRC
has shown itself reluctant to forgive any tax in such circumstances. There is a
widespread belief that the PAYE system somehow ensures that one’s tax is accounted
for accurately and on time – it does not, as the events of the last few months have
shown. Yet HMRC take the view that it is up to the individual taxpayer to ensure that
they are paying the right amount of tax, irrespective of their familiarity or lack of
familiarity with the tax system.
Self-assessment
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5.1
For self-assessment taxpayers, the tax calculation will inevitably be more complex
than it is at present. It will be necessary to ensure that not only will the online tax
calculation software work properly, but also that paper filers will have access to
straightforward and accurate directions as to how to calculate their liability – separating
out non-savings income and applying the right rate for any given year.
5.2
It is unclear as yet whether Scottish taxpayers will be able to use the short tax
return, but it is conceivable that the systems associated with the short return will not be
able to process the Scottish rate, and that useful simplification will become a thing of
the past in Scotland.
5.3
We hope the facility for small businesses to return a three-line set of accounts
will remain in place for Scottish taxpayers.
Tax/benefits interaction
6.1
Another area of major concern for us is the interaction between tax and
benefits. Para 3.95 in Sir Kenneth Calman’s report 1 recognises this issue – but notes
that the devolved administration will be able to make or receive payments to UK
Government departments directly in respect of such costs. Given the complexity of such
interactions, that can only be a partial solution.
6.2
Under a new Section 80G of the Scotland Act, the Treasury has power to make
an order excluding or modifying the effect of the Scottish rate of income tax, for
example (per the explanatory notes) in calculating gross or net rates of tax for the
purposes of certain tax reliefs and deductions. Clearly any such statutory instrument
should be laid in draft with sufficient time for comment and consultation before coming
into force.
6.3
It will also be important for any such order to take account of the fact that
entitlement to most welfare benefits (excluding tax credits) is calculated by reference to
income net of tax, and from 2013/14 onwards universal credit will follow the same
pattern (also being progressively withdrawn by reference to a taper rate based on net
income). This concerns us particularly given the lack of certainty in how Scottish
taxpayers are defined for social security purposes (cf Sch 3, para 1(2)). Page 41 of
Strengthening Scotland’s Future suggests that the effect of the Scottish rate will be
taken into account when determining benefits entitlement – but exactly how is as yet
unknown.
Cost and impact assessments
7
The White Paper indicates that impact assessments cannot yet be fully
comprehensive, but without them the cost of these measures to government, taxpayers
and businesses cannot be easily quantified. To the extent that the fiscal proposals will
bear heaviest on low-income taxpayers unable to afford to pay for advice, it would also
seem appropriate to carry out an equality impact assessment under the Equality Act
2010. Yet there are already funding restraints on HMRC and on welfare, and doubtless
some of the costs of administering the additional rate through the PAYE system will fall
upon employers on both sides of the border. In our view, it is essential – indeed

1

Serving Scotland Better: Scotland and the United Kingdom in the 21st Century (June 2009)
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obligatory under the Equality Act – to carry out the appropriate impact assessments well
before any part of the policy is implemented.
Guidance
8
As HMRC will doubtless expect residents of Scotland to work out their own tax
and decide for themselves whether or not they are Scottish taxpayers, clear
comprehensible and accurate official guidance on which the general public can rely will
be crucial if the mechanics of new rate are to work.
January 2011
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Written evidence submitted by The Institute of Chartered Accountants of Scotland
INTRODUCTION AND KEY POINTS
Introduction
1. The Institute of Chartered Accountants of Scotland welcomes the opportunity to submit
evidence to the Scottish Affairs Committee on the Scotland Bill 2010.
2. The Institute is the first incorporated professional accountancy body in the world. The
Institute’s Charter requires it to act primarily in the public interest, and our responses to
consultations are therefore intended to place the general public interest first. Our Charter
also requires us to represent our members’ views and protect their interests, but in the rare
cases where these are at odds with the public interest, it is the public interest which must
be paramount.
3. The Institute is apolitical in its responses and considers merely the practicalities of the
implementation and the technicalities of any proposed legislation. Our membership
includes people covering the whole political spectrum.
4. In our response to the questions in the call for evidence, we cross-reference our answer to
question 3 on the financial and fiscal implications of the Bill to the written evidence we
submitted to the Scotland Bill Committee of the Scottish Parliament. We believe it is
appropriate for us to provide the Scottish Affairs Committee, in full, with the written
evidence we submitted to the Scotland Bill Committee, and have attached this as an
Appendix. We gave further oral evidence to the Scotland Bill Committee on 25 January
2011 on the proposals within the Scotland Bill on taxation and corporate insolvency
procedure.
5. We were actively involved in the work of the Commission on Scottish Devolution – the
Calman Commission – providing both written and oral evidence over the period of its
review. We are also actively involved in the process instigated by the UK Government to
develop a detailed framework for implementing the proposals on income tax arising from
the work of the Calman Commission, now included in the Scotland Bill 2010. We are
represented on the High Level Implementation Group which is jointly chaired by the
Exchequer Secretary to the Treasury and the Secretary of State for Scotland.
6. Along with the Chartered Institute of Taxation (CIOT), we have encouraged debate on the
tax proposals. On 30 September 2010, the Institute hosted a roundtable event with CIOT at
the Scottish Parliament. This event was an opportunity for key stakeholders, including
accountants, tax advisors, politicians and civil servants, to consider the wide range of
practical issues which need to be addressed. The notes from this meeting are included
within the evidence we submitted to the Scotland Bill Committee of the Scottish Parliament.
Key Points
7. Our engagement with this reform process is focused around three key issues:
•

The proposals on the introduction of a Scottish rate of income tax which are to be taken
forward by the Scotland Bill.
Our comments on income tax comprise the majority of our response to question 3 of
the call for evidence. We recommend that the definition of ‘Scottish taxpayer’ in the Bill
is reconsidered and a statutory definition introduced which will give greater certainty to
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all. Certainty is needed as to who is a Scottish taxpayer in order to keep the costs of
compliance as low as possible.
The welfare reform programme currently being taken forward by the UK Government
will have a direct bearing on the implementation of a Scottish rate of income tax. The
welfare reforms are expected to devolve elements of the welfare system which will add
complexity. A clear plan is needed as to how the reserved and devolved elements of the
tax system and reserved and devolved elements of the welfare system will interact and
operate in a cohesive manner.
•

The proposal to re-reserve powers to set procedure for corporate insolvency, which is to
be taken forward by the Scotland Bill.
We believe that the re-reservation of responsibility for corporate insolvency procedure,
excluding Receivership, is beneficial as it will ensure consistency throughout the UK.
Scotland will also benefit from legislative change being introduced at the same pace as
the rest of the UK. Our detailed comments on corporate insolvency are set out in our
response to question 11 of the Scotland Bill Committee’s call for evidence.

•

The desirability of a single definition of ‘charity’, including consistent ‘charitable
purposes’, across the UK for both regulatory and tax purposes.
This matter is taken up within the White Paper Strengthening Scotland’s Future and we
support the approach which has been set out therein, including the intention of seeking
change through engagement with the Scottish Government and consent for any
changes from the Scottish Parliament. We believe it is appropriate that reform of the
law in this area should be dealt with separately from the Scotland Bill.

RESPONSES TO THE SCOTTISH AFFAIRS COMMITTEE’S KEY QUESTIONS
Question 1
Which of the recommendations of the Calman Commission on Scottish Devolution are not
implemented by the Bill, and why?
Response
8. The Calman Commission made the following two recommendations about charities:
•

There should be a single definition of each of the expressions of ‘charity’ and
‘charitable’ purposes throughout the United Kingdom. This should be enacted with the
consent of the Scottish Parliament. (Final report recommendation 5.2)

•

A charity duly registered in one part of the United Kingdom should be able to conduct
its charitable activities in the UK without being required to register separately in the
latter part and without being subject to the reporting and accounting requirements of
the regulator in that part. (Final report recommendation 5.3)

9. We support these recommendations and the UK Government’s intention, as stated in
Strengthening Scotland’s Future, to examine these issues as part of a planned review of the
Charities Act 2006 (which applies in England and Wales) and agree with plans to involve
charities across the UK, the Scottish Government and the Scottish Parliament in the review.
The changes to the law which would be required to address these recommendations are a
matter for charity law and therefore we consider that it is entirely appropriate that these
recommendations are not implemented through the Scotland Bill.
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10. We recommend that any discussions in this area include the Northern Ireland Executive.
The Charities Act (Northern Ireland) 2008 includes a further expression of ‘charity’ and
‘charitable purposes’: this is currently under review with consideration being given to
aligning the definition with the Charities Act 2006.
11. Should agreement be reached among all UK jurisdictions on a single UK-wide definition
further consideration will be needed as to how the new definition is brought into statute.
12. We support the Calman Commission’s recommendations for two key reasons. Firstly, we
believe that charities across the UK should have the same access to charity tax reliefs and a
single definition of each of the expressions of ‘charity’ and ‘charitable’ purposes would give
certainty to charities about their tax status. Secondly, we believe that the regulation by
more than one charity regulator is an administrative burden which does not appear to us to
provide any additional comfort to the public about the stewardship of charitable funds or
the achievement of charities’ objectives.
Question 2
What provisions are made in the Bill, which were not recommended or considered by the
Commission on Scottish Devolution?
Response
13. We understand that there are a number of provisions, highlighted in Strengthening
Scotland’s Future, which deal with issues which were not considered or recommended by
the Calman Commission. We have not included any comments on these matters within this
submission.
Question 3
What are the fiscal and financial implications of the provisions in the Bill for Scotland?
Response
14. Our response to this question cross-refers as follows to our submission to the Scotland Bill
Committee, which is included as an Appendix. Our views on:
•
•
•
•

financial accountability are set out in question 1;
the definition of a ‘Scottish taxpayer’, the potential costs of establishing a register of
Scottish payers, the importance of the tax being accepted are set out in question 3. We
also highlight a number of complex issues which will need to be managed;
powers to introduce new forms of taxation are set out in question 5;
the regulatory impact assessment process are set out in question 7.

Question 4
What further provisions could/should be included in the Bill in order to further amend and
develop the Scotland Act 1998?
Response
15. We have no suggestions for additional provisions to be included in the Scotland Bill.
January 2011
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Written evidence submitted by The Scottish Retail Consortium (SRC)
1.0

The Scottish Retail Consortium (SRC) is the trade association of the Scottish retail sector
and is the authoritative voice of the industry to policy makers and to the media. The SRC
brings together the whole range of retailers across Scotland, from independents to large
multiples and department stores, selling a wide selection of products through centre of
town, out of town, rural and online stores. The SRC is based in Edinburgh and is
supported by its parent company, the British Retail Consortium, based in London and
Brussels.

1.1

The Scottish retail sector employs nearly 250,000 people, equating to one in nine of the
workforce. The sector contributes seven per cent of Scotland’s Gross Value Added
(GVA) and just under 10 per cent of enterprises in Scotland are retailers.

1.2

The sector’s presence in Scotland, as an employer and as a financial contributor, means
we are particularly interested in the overall framework in which it operates. Retailers
require the correct conditions for growth for them to continue to recruit, invest and
trade in Scotland. Additionally, for multiple retailers operating across the UK, a degree
of regulatory constituency between England, Scotland, Wales and Northern Ireland is
important. It is for these reasons we are interested in the devolution settlement and the
changes the Scotland Bill could implement.

1.3

This evidence relates only to those aspects of the Bill and the Calman Commission’s
findings that directly affect retailers.

2.0

Which of the recommendations of the Calman Commission on Scottish
Devolution are not implemented by the Bill, and why?

2.1

The SRC is particularly concerned that the Government has not included the Calman
Commission’s recommendation to re-reserve powers over food content and labelling.

2.2

Recommendation 5.11 of the Calman Commission’s final report stated:

2.3

“The Scottish Parliament should not have the power to legislate on food content and
labelling in so far as that legislation would cause a breach of the single market in the UK
by placing a burden on the manufacturing, distribution and supply of foodstuffs to
consumers, and Schedule 5 to the Scotland Act should be amended accordingly.”

2.4

The SRC believes that this is a sensible recommendation. The current situation has led
to a lack of clarity about the Scottish Parliament’s powers on issues related to food
content and labelling due to the current devolution of these powers and the inclusion of
public health as a devolved matter on the one hand and the fact that these matters are,
largely, the responsibility of Europe, with the UK, not Scotland, the Member State.

2.5

The vast majority of grocery retailers operate throughout the UK and their products are
the same, with the same labelling, in each locality. This is hugely beneficial for the
consumer. Customers recognise the products and the information displayed on packs,
thereby fostering confidence in the food they buy. However, this also means that the
efficient and effective supply and distribution of goods is possible, helping to keep
products affordable.

2.6

We agree with the Calman commission that a requirement to label or produce food
differently in different parts of the UK will place a heavy burden on retailers, producers
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and manufacturers and could breach the single market. We do not believe this is in the
best interests of Scotland, or the rest of the UK.
2.7

Looking to the future, we believe that there is potential for the current settlement to
produce considerable activity in this area. For example, environmental labelling is an
area where the Scottish parliament could seek to introduce legislation applicable only in
Scotland. Progress on this issue would be far better at a UK-wide level and different
requirements in Scotland and other parts of the UK would place considerable financial
and administrative burden on the food industry.

2.8

The SRC would urge the Scottish Affairs Committee to press the Government on why it
has not taken this recommendation forward.

2.9

In addition, the Calman Commission made several recommendations on improving the
communication between Holyrood and Westminster and for making changes to the
Scottish parliament’s legislative process. With particular reference to the former, the
SRC would welcome improvements to the communication between Government and
Parliaments, not just between Holyrood and Westminster but also between Holyrood,
Westminster, Cardiff and Belfast.

2.10

Increasingly we are seeing four different regulatory regimes implementing very similar
policies. This situation creates considerable burdens for businesses implementing these
proposals with no clear benefit; the changes are not due to particular evidence to
suggest nuanced changes are required. Better communication may alleviate the worst
of these instances and would be of considerable value to the UK as a whole.

2.11

Whilst accepting these changes may not require legislation to bring forward, it would be
useful to understand the Government’s response to this recommendation and how it
proposes to take them forward, if at all.

3.0

What provisions are made in the Bill, which were not recommended or
considered by the Commission on Scottish Devolution?

3.1

The SRC has no comment

4.0

What are the fiscal and financial implications of the provisions in the Bill for
Scotland?

4.1

The fiscal and financial aspects of the Scotland Bill are the most significant provisions at
this stage and have considerable implications for Scotland.

4.2

The SRC broadly supports the objective of giving the Scottish Parliament greater
financial accountability. Since devolution significant policy decisions across a very wide
range of issues are determined by the Scottish Government and Parliament. The SRC
supports the conclusions of the Calman Commission that these powers should be
accompanied by powers to raise an increased proportion of the revenues necessary to
enact the policies of the Scottish Government. It is for the Scottish electorate to decide
on the financial accountability of the Scottish Parliament and Government. As for any
other government, a responsible Scottish Government will need to take account of the
competitiveness of Scottish business and the implications for the Scottish economy in
making decisions on fiscal policy.

4.3

That said, the new regime will need to be structured such that the revenue sources
available allow a balanced approach to be taken so that the fiscal levers chosen to do
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not impact on a single economic sector, such as retail, disproportionately. For example,
retailing is a people and property intensive sector, employing one in nine of the total
Scottish workforce (nearly 250,000 people) and paying around 25 per cent of all
Business Rates despite generating seven per cent of Scotland’s Gross Value Added
Domestic Product (GVA). Any fiscal measure that bears on employment or property
costs will bear disproportionately on the retail sector and have unintended
consequences for retailing and its suppliers in the food, drink, consumer products,
distribution and construction sectors.
4.4

With regards the proposed changes to income tax, we have some concerns regarding
the implications of different income tax regimes operating in Scotland and the rest of
the UK.

4.5

Retailers need Scotland to be a competitive and attractive place to do business so that
they can continue to invest in local communities and generate more jobs. While over 98
per cent of Scottish retailers employ fewer than 50 people, over two thirds of retail jobs
and three quarters of turnover are within the large multiples. These businesses make
investment decisions based on maximising their return on the capital invested across
their whole portfolio, throughout the UK and internationally. Fiscal policy decisions
which reduce the competitiveness of Scotland compared with other jurisdictions would
harm the investment in and growth of the Scottish economy.

4.6

There are two aspects to income tax policy that could impact on the competitiveness of
Scotland as a place to do business:
• The effect on wage demands of staff, and hence total wage costs in Scotland versus
other jurisdictions in which retailers operate;
• The complexity of administration of a different income tax regime in Scotland and
the effect on retailers’ administrative overheads.

4.7

The proposals give the Scottish Government powers to vary the rate of income tax up or
down as well as retain the same level as elsewhere in the UK. A reduced rate could
enhance Scotland’s competitiveness and attract businesses and potential employees
wishing to benefit from it. A reduced rate could increase household disposable incomes
and, since one third of consumer spending goes through retail, would benefit the sector
in Scotland through improved sales volumes as well as holding down wage costs.
Retailers see this is an opportunity for Scotland to increase its ranking as a good place to
do business.

4.8

Were the Scottish Government to increase income tax levels beyond those elsewhere in
the UK this might lead to increased pressure to adjust wage rates in order to maintain
disposable incomes, and hence increase employment costs. This would reduce
Scotland’s competitiveness as a place to base both shop-floor and back-office staff.

4.9

Where Scottish income tax rates vary, in either direction, from those elsewhere in the
UK there will be additional administrative complexity and cost, particularly for those
staff who move in either direction across the border. Retailers’ operating systems (in
common with other Scottish employers) will have to be modified to administer the
changes, imposing IT, legal, administrative and training requirements. This could place
considerable burden on head office personnel, especially at the point of first
introduction, handling different taxation regimes once this is implemented.

4.10

Currently the Scottish Government has few independent sources of revenue beyond
charges for services, Council Tax and Business Rates. As a result, in setting a budget for
2011/12, the Scottish Government has proposed a large retailers levy as an additional
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charge on Business Rates in order to avoid public sector cuts. Following a successful
motion to annul the order bringing this in, it is to be debated in the Scottish Parliament
(w/c 31 January 2011). This not only impacts entirely disproportionately and unfairly on
the retail sector, it distorts competition within the sector by distributing costs according
to retail format. For example, a number of fashion retailers operating from department
or flagship store formats will be hit by the new charge which represents up to a 30 per
cent increase in Business Rate costs, whereas their competitors operating from smaller
format stores in the same shopping area will not face this charge. This comes on top of
the Scottish Government’s decision not to provide a transitional period when the
Business Rate uplift came into effect, unlike the UK Government.
4.11

A broader range of fiscal tools would give the Scottish Government a greater range of
options in setting and balancing its budget.

4.12

The SRC/BRC’s own retail statistics show that Scotland has traded below the rest of the
UK for the last few years (see figure below), suggesting the economic downturn (and
government responses to it) has been particularly difficult for the Scottish economy.
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4.13

As a result the gap in performance of the sector in Scotland compared with the UK as a
whole is widening. Retailing accounts for seven per cent of GVA compared with nine
per cent in the UK, rising by 85 per cent since 1998 compared with 126 per cent in the
UK as a whole. This impeded growth is all the more important since retailing accounts
for 20 per cent of turnover and 15 per cent of Services Sector GVA in Scotland as
against 15 per cent and 11 per cent, respectively, across the whole UK. In other words,
retail is more important to the Scottish economy but is failing to thrive in the same way
as elsewhere in the UK. Fiscal policy choices by the Scottish Government will be critical
to turning this state of affairs around.

4.14

The retail sector has had significant concerns over the way in which the Scottish
Government has supported businesses during the economic downturn. We are
concerned that despite broadening the Scottish fiscal base, the proposed framework
may not be robust enough to cope with the differing cost pressures across the
economic cycle, particularly given the heavy reliance on public sector jobs within the
Scottish economy. The new arrangements should, therefore, include some provision to
deal with exceptional economic circumstances.
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4.15

The SRC believes that careful and balanced decisions need to be made in addressing the
structural deficit in public finances and the shortfall resulting from the economic
downturn. The recovery is reliant on private sector growth, providing increased
employment, and supporting skills development and regeneration.
Instead of
encouraging this growth and incentivising business, the Scottish Government is
imposing further costs on a sector that has continued to invest and recruit whilst many
business sectors have stalled. Retailing operates in every community of any size, unlike
any other business sector.

4.16

With regards the other taxes proposed to be devolved, the SRC is, again, broadly
supportive. The proposals to devolve Stamp Duty Land Tax and Landfill Tax as part of a
broader suite of fiscal instruments would enable more rational and business-friendly
decisions by the Scottish Government. A broad and balanced tax base has to be set
against the need to avoid complexity, perverse incentives and a punitive tax burden.

4.17

However, we would be concerned if proposals in the Bill gave rise to a plethora of new
devolved taxes and we are concerned by Clause 80B in the Bill. We would welcome
further detail to understand the full implications of this proposal.

4.18

Overall, any additions to the tax burden would be ill-advised.

5.0

What further provisions could/should be included in the Bill in order to further
amend and develop the Scotland Act 1998?

5.1

As per our answer to the first question, the SRC is of the view that this Bill should be
amended to include the Calman Commission’s recommendation to re-reserve powers
over food content and labelling.

January 2011
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Written evidence submitted by the Scottish Council for Development and Industry (SCDI)
Introduction
1. SCDI is an independent membership network that strengthens Scotland’s competitiveness by
influencing Government policies to encourage sustainable economic prosperity. SCDI’s
membership includes businesses, trades unions, local authorities, educational institutions, the
voluntary sector and faith groups.
2. SCDI welcomes the opportunity to contribute to the Scottish Affairs Committee’s inquiry on the
Scotland Bill, which will have a considerable impact on the operations of the Scottish Parliament,
the devolution settlement and future direction of Scotland.
Executive Summary
3. SCDI’s submission to the Scottish Affairs Committee’s inquiry highlights the following areas:
•
•
•
•
•
•
•
•
•

SCDI’s history of engagement on the future of the devolution settlement (paragraph 5)
The priority economic issues for the Scottish Parliament (paragraph 6)
SCDI’s budget principles (paragraph 8)
The requirement for economic modelling of the proposes taxation system (paragraph 12)
The creation of a Scottish Office for Budgetary Responsibility (paragraph 14)
Sufficient borrowing limits needed to manage the capital investment programme (paragraph
15)
Concerns raised at the High Level Implementation Group (paragraph 16)
Possibility of underestimating the number of tax-payers in Scotland and ease of transferring
country of taxation (paragraph 19)
Proposals for further changes to the Parliament’s powers (paragraphs 23-27)

Background
4. In SCDI’s Blueprint for Scotland 1 , published in June 2010, we call for the strengthening of the
Scottish Parliament’s responsibility for tax and spending decisions which promote sustainable
economic growth. Following the announcement from the coalition Government that it would
legislate on the Calman Commission’s proposals, SCDI has continued to be involved in the debate,
holding discussion forums for our members and participating in the Scotland Office’s High Level
Implementation Group for the Scotland Bill.
5. SCDI’s contribution to the debate reflects recommendations which were agreed by members after
discussion of the report Scotland’s Economy: The Fiscal Debate 2 which was commissioned by SCDI
and published in 2007. These included the following:
•
•
•
•

1

The current financial arrangements do not provide sufficient incentive or discipline on the
Scottish Parliament regarding spending decisions, due to its lack of responsibility for raising
substantial revenue.
The current arrangements, as represented by the ‘Barnett’ process, are unsustainable in the
long term, and an evidence base must be built to ensure good quality information is ready and
available to feed into consideration of any new system which may be established.
Any new funding mechanism must provide benefit to Scotland.
The Scottish Parliament should commission an independent, comprehensive review of
Scotland’s fiscal arrangements, which should aim to identify a small number of key fiscal policy

Blueprint for Scotland, www.scdi.org.uk/blueprint
Scotland’s Economy: The Fiscal Debate Discussion Paper, www.scdi.org.uk/pi/2007/2584.pdf, Statement of
Findings, www.scdi.org.uk/pi/2007/2687.doc
2
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•
•
•

measures that would promote sustainable economic growth in Scotland and address some of
the weaknesses in accountability and transparency present in the existing arrangements:
o It should be conducted by a panel of independent academics, including members from
outside the UK who have not previously engaged in the Scottish debate.
o It should consider Scotland as a discrete economy within the larger UK and EU
economies, but should not assume either independence or continued membership of
the UK. Instead, where Scotland’s political status is a key factor in assessing a
particular fiscal measure, the options with and without independence should be set
out.
o The review should also pay close attention to the implications of recent European
Commission and ECJ decisions on the legality of different proposals for fiscal
autonomy within Member States.
A new comprehensive needs assessment for the regions of the UK, identifying appropriate
English regions for comparison with the territories of Scotland, Wales and Northern Ireland is
required.
There is mixed evidence that devolving greater powers to sub-national governments to raise
and spend their own public funds is in itself enough to promote economic growth.
The majority of SCDI members that participated in consultation discussions regarding the fiscal
debate were not convinced by the arguments either for the status quo or for different models
of either fiscal autonomy or further devolution. The key problem is the lack of independent
evidence which might help inform the decision. There is a strong case for more independent
research into the pros and cons for small countries like Scotland of adopting different fiscal
powers.

6. SCDI has a broad membership which has no single position on the Scotland Bill or wider fiscal
proposals. However, members believe that the economy and Scotland’s global competitiveness
should be central to the fiscal debate and the possible impact of the Scotland Bill on these issues
should be uppermost in the Committee’s deliberations. However, feedback from SCDI members
indicates that, in their view, the highest priority economic issues for the Scottish Parliament
continue to be:
•
•
•
•
•

Improving the skills of the workforce and increasing productivity
Encouraging greater private sector research and development
Ensuring an effective contribution from the public sector in support of growth
Improving transport and IT infrastructure to help attract and stimulate growth
Attracting inward investment and increasing Scotland’s exports

Greater financial responsibility leading to economic growth
7. SCDI members have expressed the view that greater financial responsibility for the Scottish
Parliament should be considered within the context of policies for sustainable increases in
Scotland’s comparatively sluggish long-term economic growth rate. Information gathered by SCDI
does not show a clear and consistent link between taxation and expenditure decisions following
devolution and this over-arching economic priority. The interest of SCDI’s members is principally in
whether new financial powers and accountability will further encourage and enable increasing
sustainable economic growth via a competitive and stable environment for business growth and
more closely aligning Scotland’s economic performance with the Scottish Parliament’s revenues.
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8. The outlook for public spending in Scotland is the most challenging since devolution. SCDI has
recently published six Budget principles 3 and urged that these are applied to current and future
decision-making by the Scottish Government and Parliament:
1. Increasing sustainable economic growth is now an even higher priority for the Scottish
Government and public services
2. Scottish budgets should ring-fence priority outcomes, rather than departmental budgets
3. The core functions of public sector bodies must be identified and resourced. This represents an
opportunity to develop new models and partnerships for public service delivery.
4. Public spending should be subject to a ‘Scottish Exports Test’
5. The capital investment programme is a high priority, but business cases should be re-evaluated
rapidly to ensure that projects are prioritised with current economic opportunities
6. Scotland’s public spending should be reviewed to ensure inter-generational equity and
funding to create new education, training and job opportunities for young people
9. A number of questions arising from these principles should be considered by the Scottish Affairs
Committee when reviewing the Scotland Bill:
•
•
•
•

Do the proposals encourage and better enable the Scottish Government and Parliament to
prioritise increasing sustainable economic growth?
Will the proposals safeguard and/ or create a more competitive economy, which supports
higher business investment and net exports?
Will the Scottish Parliament’s revenues and grant allow for resourcing of priority outcomes,
and long-term planning in and reforms to public service delivery?
Will they support a higher level of investment in enhancing Scotland’s infrastructural assets?

10. In relation to the Second Principle, SCDI has also suggested that, in view of the rising costpressures on public services, demographic changes and increasing public expectations of services,
a national debate should be encouraged on the public priority outcomes and on the overall level
and form of taxes which could deliver them.
11. SCDI would be very concerned if future changes in the rate of income tax in Scotland were to
have the effect of discouraging entrepreneurs or companies from opening, retaining or expanding
a presence in Scotland or make it harder to retain and attract people. We would, of course,
discuss these issues with future Scottish administrations.
Performance of the Proposed System
12. The original Calman Commission proposals, on which the Scotland Bill is based, were
prior to the recent global economic downturn. SCDI seeks reassurance, through
modelling, including Scottish and UK Government facilitation for independent
modelling, that the proposed taxation system would support the Scottish economy
period of economic volatility and/ or fiscal contraction.

developed
economic
economic
through a

13. SCDI members strongly believe there is a need for more evidence of how the Scotland Bill would
impact on the economy and public spending, particularly in the event of a future economic
downturn, where stability of public spending is essential.
14. In an operating environment of greater fiscal powers, it will be of increasing importance for
Scotland to have greater independent analysis of public spending. SCDI proposes the
establishment of a Scottish Office for Budgetary Responsibility. A Scottish OBR could take a lead
3

Six Budget Principles for Scotland, http://www.scdi.org.uk/pi/2010/SCDI_Budget_Principles.pdf
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role in making an independent yet informed assessment of the public sector balance sheets, have
control over forecasting and inform spending decisions.
15. SCDI broadly supports increased borrowing powers for the Scottish Parliament. As a result of the
UK Comprehensive Spending Review, capital expenditure is due to fall in real terms by 35.9%
from 2010-11 to 2014-15. SCDI is deeply concerned about the impact on plans to improve
Scotland’s infrastructure, particularly its connectivity, and the vital construction sector, especially
when the need for a new Forth Crossing and Southern General Hospital will account for the vast
majority of its capital budget. SCDI believes that borrowing limits must be sufficient for the
Scottish Government to manage its capital investment programme effectively and flexibly, and
fluctuations in revenue arising from the substitution of a portion of the block grant with income
tax revenues, within acceptable UK debt levels.
Implementation
16. Despite being re-assured through our participation in the High Level Implementation group, we
would like the Scottish Affairs Committee to be aware of the concerns raised there throughout
the deliberation process on the Scotland Bill. These concerns mainly relate to the definition of a
Scottish tax-payer, and the additional burden to companies, individuals and the Scottish
Government through the potential need to establish a Scottish Treasury function.
17. In particular, SCDI is keen to ensure that the Scotland Bill is implemented as smoothly as possible.
This requires the publication and promotion of a full timetable of implementation, including
achievable deadlines for Scottish businesses to adapt their systems and processes and an outline
of all the changes large and small businesses and individuals on Self Assessment are required to
make.
18. To minimise any extra burden on employers, the impact must be kept under constant review as
the changes are implemented, and SCDI will offer regular input to HMRC from members. The
Scottish and Westminster Governments should work closely together as the Scotland Bill is
implemented and provide sufficient resource to HMRC and business advice agencies to ensure a
seamless transition.
19. We seek further assurance that the rules for designation as a Scottish tax-payer do not
underestimate the number of tax-payers in Scotland, and are sufficiently robust to ensure
individuals are not easily able to switch their home for income tax purposes should the rate of
income tax in Scotland vary from the rest of the UK. This issue has received considerable attention
on the High Level Implementation Committee and we continue to seek assurances that he
Scottish budget would not be adversely impacted by the Scotland Bill.
20. The designation of individuals as a Scottish/Rest of UK tax-payer should be a matter for HMRC and
The Government, not a matter for individuals or employers.
21. Tax tables and software used by many organisations has in many cases been updated to
accommodate the Scottish Variable Rate when the Scottish Parliament was formed. It is important
that the new Scottish Rate is compatible with these systems to avoid the need for further
investment from employers. Many small businesses and sole traders do not have specialist
software to calculate PAYE levels. The new system should not force the many organisations in this
position to face increased accountancy costs for payroll management.
22. Other anomalies raised at the High Level Implementation Group include the issues of mobile
workers, foreign workers living and working in Scotland, those moving in or out of Scotland midyear and those gaining income from land or property in Scotland but living elsewhere in the UK.
These are all areas where additional work is required to make certain Scotland does not lose out
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on its share of the tax take, whilst ensuring that the regulations do not prove a disincentive for
people to work in Scotland.
Further changes to the Scottish Parliament’s Powers
23. The Calman Commission proposed that air passenger duty should be devolved to the Scottish
Parliament. SCDI understands that this is on-hold due to the Coalition Government’s plans to
replace air passenger duty with an aviation tax. Air connectivity is especially important to the
Scottish economy and our ambitions to grow our exports and tourism industry. It also provides
lifeline services in the Highlands and Islands. If powers in this area are devolved to the Scottish
Parliament, the competitiveness of Scotland in sustaining and growing its air route network must
be a priority, and the existing exemptions for air services in the Highlands and Islands should be
maintained and, potentially, extended.
24. Scotland has a different labour market from the rest of the UK and a demographic outlook which
means our working age population needs to expand to enable growth in key sectors of the
Scottish economy. However, as analysis by the Migration Advisory Committee has shown, it has
attracted a lower than average share of highly skilled and skilled migrants to the UK. SCDI believes
that should support the UK Government’s policy of enabling more balanced regional economic
growth. Most of the migrant workers coming to Scotland under Tier 2 do so after meeting the
resident labour market test and Scotland has not experienced the same impacts of migration
which have been felt in parts of south-east England. Overall, highly-skilled and skilled migrant
workers in Scotland have made a positive contribution to the Scottish economy and its local
economies, local taxation, and the delivery of public services in communities. SCDI recommends
that the UK Government should take a flexible approach in Scotland and introduce a regional
variation which attracts skilled migrants to work in the Scottish economy. We strongly support the
call for the introduction of a Scotland Skilled Workers Flexibility so it is provided with a distinct
annual allowance in relation to Tier 2, at a level which is responsive to Scotland’s economic needs.
We also consider that a lower qualifying salary level for Intra-Company Transfers would be
appropriate for Scotland.
25. SCDI also calls for flexibility for Scotland’s universities and colleges. These institutions are a
cornerstone of Scotland’s international reputation and major export earners. Scottish institutions
should have the opportunity to succeed in the highly competitive global market for higher
education. International students contribute nearly £188m in fees and £231m in spending to the
Scottish economy each year, providing diversity within the education system and promoting
Scotland’s global reputation for high-quality education. Each year, a number of international
graduates choose to stay in Scotland, supporting our population and delivering new skills essential
to the success of the Scottish economy. Scotland’s different economic and demographic
circumstances require a different approach to immigration regulations.
26. In SCDI’s Blueprint for Scotland, we called for a more localised approach to support people
claiming out-of-work benefits into work and employment. This included a call for local devolution
of responsibility for delivery of New Deal for the disabled, and greater cross-parliament work to
develop benefit and student support mechanisms that work together to take full account of the
differing student support systems in use across the UK.
27. With greater fiscal powers, Scotland will require independent analysis of public spending. As
mentioned previously, SCDI proposes the establishment of a Scottish Office for Budgetary
Responsibility to take a lead role in making an independent yet informed assessment of the public
sector balance sheets, have control over forecasting and inform spending decisions.
January 2011

70

Written evidence submitted by the Scottish Property Federation
1. The Scottish Property Federation is pleased to submit written evidence to the Scottish Affairs
Select Committee of the House of Commons on the UK Scotland Bill. We are happy for our
comments to be made public by the Committee.
The Scottish Property Federation
2. The SPF is a representative body for the Scottish commercial property industry and speaks
for over 115 corporate members. Included within our membership are commercial property
developers, landlords, property managers, fund managers and long term investors in both
commercial and residential property. We are an integral part of the UK-wide British
Property Federation which represents most of the UK and Scotland’s largest property
investors, developers and professional property industry advisers and property consultants.
The property industry in Scotland
3. Commercial property values in Scotland are estimated to have fallen by over 40% since their
peak in mid-2007. In this context it is needless to say that the contribution of our industry
to economic performance in Scotland is much reduced from its 2006-07 levels. The value
of commercial property sales is down from a level of £6.2bn per year in 2006-07 to just
£2.3bn in 2009-10 1 . Official figures from ONS portray a continuing decline in the value of
new construction orders achieved by the commercial property sector in the period January
to December from 2008 to 2009. In 2008 the sector accounted for just over £1bn of new
construction orders while by end 2009 this had fallen to £626mn per year.
4. Of the questions put by the Committee we will refer to the third question, what are the
fiscal and financial implications of the provisions in the Bill for Scotland? Specifically we will
address those areas relating to Stamp Duty Land Tax and borrowing powers.
Stamp Duty Land Tax
5. In Scotland a particular problem for the property industry has been the interplay between
Scottish-based property land law and the administration of SDLT. Given that property and
land law is almost wholly devolved territory, the addition of SDLT powers to Holyrood may
be said to have a certain appeal. MSPs will be able to tailor the property and land
transaction tax to meet certain policy requirements and in theory the Scottish Parliament
should be able to establish a more straightforward administration of the tax in Scotland, as
opposed to HMRC considering SDLT administrative policy principles for the wider UK and
then having to work out how this will apply in the Scottish legal context.
Competitiveness
6. The commercial property investment market in particular operates in a competitive market
where major investors transact assets not just across the UK but globally. If we get our
business taxes wrong then we may deter potential investment and economic activity. We
consider this and other issues in greater detail below.

1

Registers of Scotland data obtained by SPF
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7. Unlike the domestic housing market perhaps, the commercial property industry operates in
an environment where investors can easily choose where to invest their property funds.
This is particularly difficult for Scotland with one of the most highly prized property markets
in the world existing in London, where the vast majority of property investment in the UK
takes place. It is vital therefore that the Scottish Parliament understands this point and
applies its SDLT powers responsibly. Potential increases in revenue will amount to little if
investors simply use their funds elsewhere. Indeed given the difference in the recent
performance of the Scottish and UK property markets it will be important, arguably, to
redress this gap through a competitive SDLT policy.
8. We do not underestimate the challenges facing the Scottish Government with a limited
arena of taxes, but this deepens our concerns that a future Scottish Government could seek
to raise tax revenues through enhanced property taxation, citing the constraints imposed on
other methods of revenue. Until the recent budget proposals for a large retailer business
rates levy we believe Scotland had pursued a competitive agenda in relation to business
rates. However, the hike in rates of up to 35% for large retail stores whether in-town or
out of centre has shaken confidence in the competitiveness of Scotland, not only for the
size of the tax increase but also its unpredictability and we are already seeing potential
consequences for the Scottish economy in terms of potential investment and jobs from the
major retailers.
The SDLT Baseline
9. The first crucial issue relating to the potential transfer of SDLT to Holyrood is to establish its
revenue baseline. This will equate to the amount to be withdrawn from the Scottish
Government’s current budget and therefore it is important to establish a realistic
expectation of revenue that might be expected to be raised from SDLT in Scotland. If this
baseline is too high then the consequence will be a budgetary shortfall for the Scottish
Government. The revenue attributable is of course closely linked to the performance of the
markets and the property industry has clearly been one of the hardest hit sectors of the
economy. Indeed it is possibly a case of ‘first in’ and last out for the sector. The latest UK
Government figures of which we are aware identifies that £250mn is raised by SDLT in
Scotland (we are not certain that this includes leases duty but we will assume that it does
and in any case, lease duty applicable to Scotland will be a very low total).
10. The Scottish SDLT yield is on a declining trend and may well be expected to fall some way
further in the next few years given the continued weakness of the property and finance
markets. It will be very much in Scotland’s interests to ensure that we do not get stuck with
an unfeasibly high baseline SDLT yield that will result in a high withdrawal of UK budget
allocation to Holyrood.
11. The yield of SDLT is clearly lower than a number of years ago – but those times are past and
we do not expect the market to return to such levels of activity within the foreseeable
future. It will be crucial that officials and political decision-makers understand that the
current levels of market activity and consequent SDLT revenues are likely to be far closer to
the ‘norm’ that has perhaps been assumed. It will be important therefore for Scottish
Ministers to recognise that Scottish SDLT is likely to be a relatively small revenue basket.
Additional borrowing powers for Holyrood
12. We welcome the proposals for wider borrowing powers for the Scottish Parliament. In the
current fiscal climate private finance is unlikely to re-emerge for property related
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development and investment, especially for regeneration projects. The public sector has
now begun to see cutbacks and these are a concern for the property industry too, but the
UK commercial property industry faces finance issues that arguably outweigh those of the
public sector. By 2012 some £160bn of commercial property loans are due to mature,
although we would expect many of these loans to be extended. 2 Private investment will be
difficult to obtain therefore for development and investment.
13. It will be vital for the new borrowing powers to be used wisely, for the purposes of
economic investment that will produce real returns to the Scottish economy. It is probably
true that the Scottish Parliament will reap perhaps only indirect or limited revenue returns
for this borrowing (perhaps some additional income tax, SDLT and business rates or council
tax), but the powers will nonetheless hopefully be used to boost the Scottish economy.
Conclusion
14. In summary in relation to the property industry in Scotland the UK Scotland Bill transfers
significant powers to Holyrood. SDLT liabilities are a key part of property transactions and
can infer significant costs for property purchasers and tenants. The current regime of SDLT
administration is also highly complex and involves significant compliance costs and the
experience of members in Scotland is that the interplay between the UK SDLT regime and
Scottish property and land law has not always worked efficiently.
15. The enhanced ability of Holyrood to borrow and control a key property tax (SDLT) will offer
improved potential for longer term infrastructure investment. It will be vital to ensure that if
these enhanced borrowing powers are utilised, then they are applied with a view to
securing significant economic returns for the wider Scottish economy.
16. The Scotland Bill imposes a delicate balance of new tax powers and responsibilities for
Holyrood. Clearly the Bill envisages a more intricate fiscal relationship with the UK
Government that brings both risk and reward for the Scottish Government. We urge the
Scottish Parliament to ensure that when these powers are implemented they are used wisely
with a view to ensuring Scotland is perceived to be open to economic investment and
business growth. Without employment growth and in the face of continuing squeezes on
private and public finances, the long term prospects for Scottish Government revenue are
limited. Holyrood must use any enhanced powers to drive the economy if aspirations for
sustainable economic growth are to be achieved.
17. The SPF would be pleased to explain our comments in greater detail at the Committee’s
convenience.
January 2011
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Written evidence submitted by Consumer Focus Scotland
Introduction
1. Consumer Focus Scotland welcomes the opportunity to provide written evidence to the
Scottish Affairs Committee on its Scotland Bill inquiry. Consumer Focus Scotland is the
independent consumer champion for Scotland. We work on issues that affect
consumers in Scotland, while at the same time feeding into and drawing on work done
at a GB, UK and European level. As part of a UK body, we focus also on ensuring that
consumers in Scotland are treated as fairly as those elsewhere in the UK. Where there
are differences between Scotland and other parts of the UK (for example owing to our
different demographic make-up) that mean uniform treatment would lead to
significantly different results, we seek to highlight these and to secure proportionate
benefit for consumers in Scotland.
2. Consumers in Scotland are generally very similar to consumers in the rest of the UK. But
on occasion, Scotland’s different geography and demography needs to be taken into
account if fairness is to be achieved. Much more of Scotland is rural than is the case for
the UK as a whole, for instance; and in particular the special circumstances of those
who live and work on islands is more of an issue in Scotland. Greater remoteness from
urban centres often means fewer choices for consumers: e.g. in terms of energy supply,
transport, telecommunications and retail services.
3. Consumers in Scotland are also more likely to be economically disadvantaged than UK
consumers in general. They are less likely to be in employment, less likely to be high
earners, more likely to be in poor health, more likely to be in fuel poverty and more
likely to need benefit support. Consumers in Scotland also differ from UK consumers
overall in being more loyal in their habits, often favouring Scottish service providers as a
matter of principle and being less likely to switch providers to save money. 1
4. Rather than comment on the provisions of the Bill itself, we will focus primarily on issues
which are likely to affect consumers in Scotland most directly. We do support the Bill’s
provisions in two respects, however. Firstly, we support the requirement on UK Ministers
to reach agreement with Scottish Ministers before making a recommendation for
appointment of the BBC Trust representative for Scotland. As a result of devolution, a
wide range of key political, economic, social and cultural decisions affecting people in
Scotland are taken at Holyrood rather than Westminster. There is therefore a distinct
Scottish news agenda, and the BBC has a critical role to play in offering the Scottish
public in-depth information, coverage and opinion about the key political issues
affecting many important areas of their lives.
5. Secondly, we welcome the Bill’s provisions in relation to the regulation of healthcare
professionals. We support the general principle that this should be reserved, ensuring
consistency and clarity throughout the UK in relation to all groups of professionals
working within the health sector. Those who use healthcare services in Scotland should
be able to expect the same standards to apply to such professionals as service users who
live elsewhere in the UK.
6. The remainder of our comments relate to the last question within the committee’s terms
of reference, namely: What further provisions could/should be included in the Bill
in order to further amend and develop the Scotland Act 1998?
1

Scottish Consumer Council, Making markets work for consumers in Scotland-everyone benefits, consumer
switching behaviour and attitudes in key markets, May 2008
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The consumer perspective
7. From a consumer perspective, although we consider that the Bill presents an
opportunity to increase the Scottish Parliament’s powers in some respects, we do not
believe that this is the primary issue. We consider that what is more important is how
the Scottish Parliament and Government exercise the powers and influence which they
already have, and how the UK and Scottish governments and relevant regulators work
together to take full account of Scottish issues, regardless of whether they relate to
reserved or devolved responsibilities.

8. Although consumer protection law in its narrowest sense is reserved to Westminster 2 ,
the breadth of the consumer interest is at the heart of devolved policy, including legal
services, health, transport, food and diet, social care, energy efficiency, water, digital
communications, housing and education. However from the consumer perspective,
these issues are often dealt with in a way which can be piecemeal or disjointed.
9. We are aware of many instances where there has been a lack of clarity as to whether an
issue is reserved or devolved. While the regulation of energy is reserved, for example,
fuel poverty and energy efficiency are devolved. Another example is consumer
protection for buyers of new build housing: while consumer protection law is reserved,
the devolved law of property governs the contract between the builder and the buyer.
10. There are also areas of policy which are reserved to Westminster, but which raise
particular issues within a Scottish context. The fact that the regulation of
communications and other basic services is reserved to Westminster, for example, does
not detract from the fact that these are a crucial component of Scotland’s social,
environmental and economic fabric, cutting across a range of devolved responsibilities.
How best to improve rates of internet access in deprived areas, for example, is a matter
for Scottish policy on social inclusion. Broadband roll-out in rural areas of Scotland is
also a crucial issue, which has implications for policy on devolved matters such as
economic development, lifelong learning, public service delivery and cultural issues.
11. This principle cuts both ways. Water policy, for example, is devolved in Scotland, but
water is a basic essential that everyone must be able to access and afford. Any approach
to ensuring that this happens must recognise that this element of social justice can only
be achieved by acknowledging the need to look outwards to reserved areas of public
policy such as social security, consumer protection, competition law and human rights.
12. There are three particular areas where we wish to comment on possible further changes
to the powers of the Scottish Parliament, as set out below.
(1) Consumer enforcement, advice, education and advocacy
13. Consumers throughout the UK are protected by the same consumer protection and
competition laws, and the same regulatory arrangements for financial services, energy,
telecommunications and postal services. While we support this in principle, the
mechanisms through which these are enforced and delivered have not always worked
as well as they might to secure equity for consumers in Scotland. This is one of the key
consumer issues arising from the current overlap of responsibilities between the UK and
Scottish Governments, which has been brought sharply to the forefront by recent UK
2

Scotland Act 1998 Schedule 5 Section C7
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Government proposals for major changes to the delivery of: enforcement of consumer
protection; consumer advice, information and education; and policy advocacy on
consumer issues 3 .
14. For example, as we have recently highlighted, 4 there is a complex and confusing legal
framework for consumer protection in Scotland. Consumer protection legislation is
reserved to the UK Parliament, but responsibility for its enforcement lies with Scottish
local authorities’ trading standards departments. Following a strategic review of trading
standards in Scotland 5 , we concluded that there are a number of areas of concern for
consumers: the legal framework for consumer protection in Scotland is complex; the
consumer interest is not embedded within Scottish Government, regulators or local
regulatory services; local regulatory services do not focus on activities that could
empower consumers; and there are no clear national priorities for local regulatory
services and therefore no effective performance management.
15. This is not in the interests of consumers in Scotland, and requires to be addressed.
Because many Scottish councils are much smaller than their English counterparts,
trading standards services are often tiny, isolated and marginalized, leaving them
struggling to deliver a full range of services to the public 6 . Yet the Scottish Government
has no legislative locus to require councils to collaborate. Neither is there any clear
mechanism for the Scottish Government to shape delivery of the greater enforcement
role for trading standards services envisaged by the UK Government in its recent
proposals for change. We would therefore suggest that a slight adjustment to legislative
powers to give an administrative role here for the Scottish Government would add value
for consumers in Scotland.
16. Another key issue here is the current division between responsibility for consumer
protection laws and consumer education, 7 information, advice and advocacy, which lies
with Westminster, and responsibility for delivery of financial capability and inclusion and
legal education and advice, which lies in Scotland. While consumer education and
advice are viewed as reserved matters, legal education, housing advice and financial
inclusion and capability are seen to be devolved (even though financial services policy is
reserved). Yet it is difficult to see how these matters can be separated in practice, as
they are closely intertwined in people’s lives, as well as in administrative and policy
terms.
17. We consider that it would be in the interests of consumers in Scotland if responsibility
for delivery of consumer education and advice, together with the funding for their
provision, were to be devolved to the Scottish Government. This would not affect the
continued reservation of consumer protection laws as currently defined. Such a change
would allow the Scottish Government to consider the delivery of education, information
and advice on consumer matters, legal rights and responsibilities, housing advice,

3

Statement by Vince Cable, Secretary of State, Department for Business, Innovation and Skills : Public Bodies
Bill -Changes to the UK Consumer and Competition Bodies, 14 October 2010 http://www.bis.gov.uk/policies/consumer-issues
4
Local Regulation and the Consumer Interest in Scotland, Consumer Focus Scotland, June 2010 –
http://www.consumerfocus.org.uk/scotland/publications/local-regulation-and-the-consumer-interest-in-scotlanda-discussion-paper
5
Up to Standard: a Review of Trading Standards Services in Scotland, Consumer Focus Scotland, June 2010
6
Accounts Commission, Made to Measure, October 2002
7
‘Consumer education’ broadly includes information and advice about matters falling within the definition of
‘consumer protection’ in Schedule 5 of the Scotland Act 1998.
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money advice and financial capability as one integrated policy, improving the access and
availability of such information and advice for consumers in Scotland.
18. We also believe that it would be beneficial for consumers in Scotland if primary
responsibility for the delivery of consumer advocacy in Scotland were to lie with the
Scottish Government and Parliament rather than with Westminster. While consumer
protection (in its narrow sense) and consumer law could remain reserved, many of the
key issues affecting consumers on a day to day basis are devolved. Even where they are
reserved, they will often impact differently on consumers in Scotland than on those in
other parts of the UK: the different legal system, institutional landscape, and delivery of
devolved policy by the Scottish Parliament and Government must all be taken into
account and reflected when representing the Scottish consumer voice.
19. As the full impact of the recession unfolds, its profound impact on the lives of
consumers makes it all the more critical that the consumer voice is heard at strategic
level in the Scottish Government and the Scottish Parliament. Going forward, it will be
important to ensure that there is a strong, expert and accountable body that will speak
for consumers of both public and private essential services in Scotland, whether
devolved or reserved, and to act in their interests. The UK Government’s proposals for
change to the delivery of consumer advocacy are not based on a specific and in-depth
appraisal of the situation in Scotland. There are clear gaps at present in the consumer
advocacy arrangements for Scotland. There is, for example, a clear need to establish an
effective voice for consumers of public transport, as the current arrangements for public
transport advocacy in Scotland are crowded, fragmented and complex. There is also a
need to establish an effective voice for consumers of broadcasting services in Scotland.
The Communications Consumer Panel, which is part of Ofcom and which has a Panel
Member for Scotland, is soon to be disbanded, leaving a significant gap in the consumer
landscape.
(2) Regulation issues
21. Where markets are reserved, it is important that UK authorities and regulators take into
account how those markets operate within the devolved context and to demonstrate
that they are working effectively with the Scottish Government and relevant
stakeholders to ensure that these markets are working for consumers in Scotland. It is
also vital that issues of devolved policy that may arise as a result of regulatory or supplier
activity are addressed in light of the UK legal and regulatory framework.
22. We welcome the fact that some UK regulators have established offices in Scotland in
recent years, and have made considerable efforts to ensure that they feed back
intelligence about what is happening in Scotland and engage constructively with the
Scottish Government. We are concerned, however, that the current financial situation
may lead to a reduction in resources for this important work.
23. In terms of how issues affect people’s daily lives, no one policy area works in isolation
from others. The Scotland Act 1998 recognised that cross-border authorities that are
accountable to the UK Parliament would continue to be significant in the social and
environmental life of Scotland. The Act provides that UK Ministers should consult
Scottish Ministers before exercising certain functions in relation to cross-border public
authorities, 8 and allows for their functions to be modified by Order in Council. 9 This is
particularly important in light of the current Public Bodies Bill, which proposes wide8
9

Section 88
Section 89
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(3) The post office network in Scotland
24. The Scottish Government and Scottish Parliament currently have no direct responsibility
for the post office network, despite its vital importance to social cohesion, access to
services, and the sustainability of many local communities in Scotland. We believe that
the Bill offers an ideal opportunity to address this issue, by giving the Scottish
Government a clearer role in relation to the post office network in Scotland.
25.

The post office network in Scotland needs to reform and modernise if it is to be
sustainable, and to widen the range of services that it offers to customers. Increasing
the number of Scottish local government services that are delivered through post offices
could help secure a sustainable post office network and improve consumers’ access to a
range of important services. However, Scottish service providers need to be confident
that post offices offer an attractive route through which they can deliver services to
customers. At present they have very little scope to influence this situation.

26.

Giving the Scottish Government a clearer remit in relation to the post office network
would bring considerable benefits for consumers in Scotland. It would ensure that the
vital role of the post office network is recognised, taken into account and developed
within the overall strategies for public service delivery, social inclusion and economic
development in Scotland. It would also give the Scottish Government a clear locus to
intervene to ensure that forthcoming changes to the post office network, such as the
roll out of the Post Office Locals model, take account of the particular interests of
consumers in Scotland.

27.

We are not arguing that responsibility for the post office network should be fully
devolved to the Scottish Parliament. The network is a coherent UK-wide network, and
post offices and consumers in Scotland clearly benefit from being part of this single
network. The integrity of the network must be protected whatever solution is applied.
However, we believe that giving the Scottish Government a clearer role in relation to the
network would bring significant benefits for consumers in Scotland. It would also help
to protect the integrity of the network by ensuring that key issues of particular
importance to post office consumers in Scotland are fully recognised, taken into account
and acted upon.

28.

We have no set view on how this role for the Scottish Government in relation to the
post office network might be achieved. Some policy areas where it may be worth
investigating whether the Scottish Government might be given a role could include the
post office access criteria in Scotland; the Scottish element of the post office subsidy; or
the role of post offices and public service delivery. However, it is essential that a
comprehensive impact analysis is carried out before any of these, or any other
approaches are taken forward, to explore how any measure would work in practice and
ensure that there would be no unintended or detrimental consequences for consumers
in Scotland or in other parts of the UK.

January 2011
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Written evidence submitted by the Royal Society for the Protection of Birds
Executive Summary
•

RSPB Scotland is part of the RSPB; this submission has been prepared by RSPB Scotland
based on their experience of working with the Scottish Parliament and Scottish Government.
This submission is focussed on matters where policy is recommended to be further devolved
or re-reserved where this has the potential to impact on environmental outcomes.

•

The RSPB welcomes Clause 24, which presents the Scottish Government with an
opportunity to develop and implement a comprehensive ‘green tax policy’ to drive forward
its environmental objectives. In the next Scottish Parliament, the successor Committee to
the Rural Affairs and Environment Committee should therefore hold an inquiry into the
opportunities to achieve environmental objectives from the operation of the Parliament’s
fiscal powers (including borrowing powers, Landfill Tax and other devolved taxes).

•

If the Landfill Tax is devolved, Scottish Ministers should be encouraged to maintain or
increase the current level of hypothecated taxation through Landfill Tax, and to retain the
LCF model or equivalent as a crucial source of environmental funding but with greater
flexibility in the allocation of funding to remote and rural projects.

•

If Stamp Duty is devolved, the current model of implementation with regard to 100% relief
from Stamp Duty Land Tax for charities needs to be retained.

•

Marine nature conservation powers should ultimately be devolved. Such powers are not
currently included in the Bill, and given the delayed implementation of the UK and and
Scottish Marine Acts we see some justification for not devolving nature conservation powers
at this time. However, if they remain absent from the Scotland Bill, there should be a
review in the near future into how the two Marine Acts are working together with a view to
future devolution.

Background
1. RSPB Scotland has extensive experience of working with colleagues across the UK and
overseas, encompassing a wide range of constitutional arrangements. This experience
together with our conservation and environmental expertise leads us to conclude that the
arrangements in themselves do not necessarily affect the quality of environmental
outcomes. As a result, we do not have constitutional preferences and comment only where
anomalies have arisen, or these issues impede the achievement of positive environmental
outcomes.
2. This submission is focussed on matters where policy is recommended to be further devolved
or re-reserved where this has the potential to impact on environmental outcomes. Our
comments are therefore focussed on the devolution of Landfill Tax (including key
considerations for implementation), Stamp Duty, further devolved taxes, and matters
concerning the marine environment.
3. This submission follows previous contributions from Scottish Environment LINK to the
Calman Commission on Devolution in the form of oral evidence given on 10 October 2008
by Lloyd Austin of RSPB Scotland, and written evidence submitted by RSPB Scotland to the
Scotland Bill Committee at Holyrood on 14th January 2011.
Question: What are the fiscal and financial implications of the provisions in the Bill for
Scotland?
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Green tax opportunity: Clause 24 of the Scotland Bill
4. Clause 24 of the Scotland Bill allows for the creation of further devolved taxes. Parts 5.109
and 5.208 of the Calman Commission report refer to ‘’green taxes’’ as an important policy
lever in relation to environmental issues.
5. Implementation of Clause 24 could present the Scottish Government with an opportunity to
develop and implement a comprehensive ‘green tax policy’ to drive forward its
environmental objectives, which would complement the devolution of other green taxes
such as Landfill, and we see great potential for future Scottish Governments to use these
powers.
6. We welcomed Calman’s recognition that the Scottish Parliament could achieve more
positive benefits for the environment with fiscal policy options, and we have recommended
to the Scotland Bill Committee at Holyrood that the new powers under Clause 24 of the Bill
be considered in this light.
7. We further recommended that, in the next Scottish Parliament, the successor Committee to
the Rural Affairs and Environment Committee should find time to hold an inquiry into the
opportunities to achieve environmental objectives from the operation of the Parliament’s
fiscal powers (including borrowing powers, Landfill Tax and other devolved taxes).
Landfill Tax
8. Taxing waste going to landfill encourages us to produce less waste while delivering positive
environmental benefits. It is a good working example of a hypothecated or ‘ring-fenced’ tax
– it has compensated for an environmentally damaging activity by funding projects which
improve the environment for the benefit of biodiversity and the communities who live near
landfill sites.
9. In particular, allowing landfill operators to contribute towards environmental projects
through the Landfill Community Fund (LCF) has enabled valuable biodiversity work to take
place across Scotland and delivered many positive environmental outcomes (Please refer to
the Appendix to this document which contains short case studies of LCF-funded projects in
Scotland).
10. RSPB Scotland has recommended that if Landfill Tax is devolved, the Scottish Government
should, at a minimum, strive to implement a similar scheme by allowing landfill operators to
pay a percentage of their Landfill Tax into an LCF or similar.
11. In 2010/11 the potential value of credits available through the Landfill Community Fund,
and therefore available for project applications, was £74.25 million (around £4m in
Scotland). For nature conservation organisations the LCF has therefore been a lifeline at a
time when funding for the natural environment is being squeezed ever more tightly, and is
one of the few remaining funding streams for biodiversity work.
12. Biodiversity objectives should be a priority of any similar hypothecated scheme in Scotland
and need not infringe upon any community benefit, as healthy biodiversity in itself would
deliver positive environmental outcomes for nearby communities. We would encourage
Scottish Ministers to retain this model of implementation.
13. The existing UK-wide system of hypothecated taxation through the Landfill Tax has worked
well. However, there are some issues which will need careful consideration if a devolved
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Landfill Tax is to function as effectively in delivering positive environmental outcomes, and
we have advised the Scotland Bill Committee at Holyrood on these matters as follows:
•

Will Landfill operators who currently work on a UK basis be restricted in where they can
distribute their funds? Will such operators be prevented from distributing credit in
Scotland? Failure to resolve this issue could result in a substantial reduction of funding
available to suitable projects in Scotland.

•

Current guidelines from ENTRUST, the regulator of the LCF, recommend that funding
should be allocated to projects within 10 miles of a landfill site (although this guideline
can be flexed slightly if the applicant can prove that there has been a significant
disamenity to nearby communities). Though we do not advocate complete abolition of
the ‘10 mile rule’, we would like to see greater flexibility in how it is applied, particularly
across the rural and remote parts of Scotland. In areas like the Central Belt or the
South East of England, for example, a 10 mile stretch is likely to pass through many
different communities, whereas 10 miles in any given direction in the Highlands and
Islands is not likely to take you out of one community and into the next. Economies of
scale means that landfill from many communities is often processed in a central
location, and therefore it is reasonable that a project which would deliver significant
biodiversity outcomes, and therefore a community benefit, should be eligible for
funding regardless of distance from the landfill site. The dispersed nature of
communities in the Highlands and Islands means that the way in which the LCF
currently operates puts rural communities at a disadvantage. A devolved scheme could
build in greater flexibility from the start, without severing the link between disamenity
to communities near landfill sites and successful funding applications .

•

Who will regulate a Scottish LCF or similar scheme? Will ENTRUST, the current UK
regulator of the LCF, continue to regulate a new Scottish scheme, or will a new
enforcing body be established? How will such a body be funded? Whilst we have no
preference or recommendations either way, we reiterate the need for any new scheme
in Scotland to be effective in delivering positive environmental outcomes as a
compensation for the environmental ‘bad’ caused by landfill sites. Such a scheme will
require effective regulation by a competent body.

14. If the Landfill Tax is devolved, Scottish Ministers should be encouraged to maintain or
increase the current level of hypothecated taxation through Landfill Tax, and to retain the
LCF model or equivalent as a source of environmental funding but with greater flexibility in
the allocation of funding to remote and rural projects. RSPB Scotland will be encouraging
the current and future Scottish Governments to commit themselves to this approach if
Landfill Tax is devolved.
Stamp Duty
15. We note the measures to devolve Stamp Duty and have no view on whether or not it should
be devolved. However, as with Landfill Tax, we reiterate the need to retain the current
model of implementation with regard to 100% relief from Stamp Duty Land Tax for
charities.

Question: Which of the recommendations of the Calman Commission on Scottish
Devolution are not implemented by the Bill, and why?
Marine powers
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16. We note that there is no provision in the Bill to devolve marine nature conservation at this
time. During the passage of the Marine (Scotland) Bill, RSPB Scotland supported the
Scottish Environment Link position that marine nature conservation should be devolved,
given the unique opportunity to do so at that time.
17. The Executive Devolution of marine nature conservation agreed by the UK and Scottish
Governments has the potential to address environmental concerns previously outlined by
RSPB Scotland and LINK, but both the UK and Scottish Marine Acts are still in the early
stages of implementation. In light of this, we can see some justification for not devolving
nature conservation powers at this time.
18. However, ultimately, we remain of the view that marine nature conservation powers should
be legislatively devolved and, if it does not form part of this Scotland Bill, we look forward to
a review in the near future into how the two Marine Acts are working together and would
welcome the opportunity to participate in that debate.
19. If no devolution takes place under this Bill we advise that, in the course of the debate, both
the UK and Scottish Governments need to commit to such a review by 2015.
January 2011
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Written evidence submitted by Brian Wilson
Crown Estate Commissioners
The Crown Estate Commissioners (CEC) administer and collect rents from a wide range of
Crown property rights in Scotland including much of the foreshore and the seabed. They are
unaccountable to anyone in the areas most affected by their activities - indeed, the assertion of
such non-accountability is a remarkable feature of the Crown Estate Act of 1961 - and they
have for years been the focus of much justified criticism.
The Crown Estate played a crucial role, for example, in the evolution of the aquaculture industry
in Scotland by making the initial decision to allocate rights over sea lochs to multinational
companies, without consultation with local communities. This action shaped the way the
industry developed and largely precluded the possibility of smaller, more locally-controlled
companies participating within it. The point is not, however, to muse over the 'ifs' and 'buts' of
Scottish aquaculture but to make the point of principle that it is entirely wrong for an
unelected, unaccountable body to have such control over a significant matter of public policy.
Since then, the Crown Estate has made some efforts to improve its consultation procedures;
however, this merely ameliorates the source of complaint rather than removing it and there is
plenty evidence that the Crown Estate's willingness to consult in any meaningful way ebbs and
flows according to the personnel in situ at any given time. What they have never conceded is
the RIGHT of affected communities to be involved in such decision-making or to benefit
financially even where substantial royalties accrue.
There are numerous examples of how the Crown Estate has exercised its role within matters of
economic development in a manner which is controversial and requires to be called to account.
However, the most serious and urgent issue at present is the development of offshore
renewable energy where there is a real and urgent danger that the interests of coastal
communities will be marginalised or ignored. This is not something that should be stitched up
between Government departments, either in Whitehall or Edinburgh, without a statutory need
to take regard of the community interest.
At present, it is taken for granted that community benefit will flow from land-based renewable
energy developments, particularly if the land on which they are built is community-owned
(which is the case as far as more than half the land of the Western Isles is concerned). The
waters surrounding these islands are touted as the best in Europe for future renewable energy
developments. Yet it is perfectly feasible under current arrangements, whereby licensing of the
seabed is in the hands of the Crown Estate, will go directly to the most adjacent communities
even if these developments are ten or a hundred times the size of what is happening on land.
This cannot be right, either in principle or practice.
Since the establishment of the Scottish Parliament, virtually all of the planning and
environmental regulation of Crown property rights has been devolved. In addition, the property
rights themselves are devolved and a wide range of Crown property rights are also already
administered by the Scottish Government.
I have argued for many years that control of these resources should be in the hands of those
whose livelihoods and community interests depend upon them. In this context, that means
Local Authorities and local communities.
However, the unelected Crown Estate Commissioners stand in the way of such local decisionmaking and potential benefit by acting as gatekeepers and guardians to the Crown Estate. The
Scotland Bill provides a rare legislative opportunity to take the first step in reforming the way
the Crown Estate is administered by passing the responsibilities of the CEC to the Scottish
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Parliament. A debate can then be had as to how best to devolve these powers to local
communities. For my own part, I should make clear that the objective should not be for
devolution of these powers - or the revenues associated with them - t o stop in Edinburgh, and I
very much hope that if the Committee endorses the general sentiments of this submission, it
should also be quite specific on that point. It is the proper recognition of coastal communities'
role and interests that should be the objective; not the swelling of Holyrood's centralised
coffers.
The Calman Commission made two recommendations for reform concerning a Scottish Crown
Estate Commissioner and the exercise of the power of direction. Only one of these - the
appointment of a Scottish Commissioner -is dealt with in the Bill. This is a wholly unsatisfactory
solution - or avoidance of a solution - to a long standing issue and I would urge the Committee
to consider ending the involvement of the CEC in the administration of Scotland's public Crown
lands and in collecting the revenue that flows from them.
I therefore suggest that an amendment be considered either to the Crown Estate Act 1961 (to
the effect that it does not apply to Scotland) in Section 18 of the Bill or to the Scotland Act
1998 to remove the reserved powers over the management of the Crown Estate contained in
Schedule 5 paragraphs 2(3) and 3(3)(a).
January 2011
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Written evidence submitted by Andy Wightman
EXECUTIVE SUMMARY
1. The Scotland Bill provides the opportunity to improve the governance of Crown rights in
Scotland by returning the administration of these rights to Scotland. My preferred
option in order to do this is to amend the Crown Estate Act 1961 to the effect that it
does not apply to Scotland.
INTRODUCTION
2. I am independent self-employed researcher on land rights in Scotland and elsewhere. I
am the author of a recent book on land rights in Scotland, The Poor Had No Lawyers
(1). In recent years I have taken a growing interest in the question of Crown property
rights in Scotland and how they are defined and administered. In 2010 I submitted
written evidence to the House of Commons Treasury Committee’s inquiry into the
management of the Crown Estate (2).
3. In response to your call for written evidence on the Scotland Bill 2010, I would like to
make some observations about Crown property rights, the proposals in the Bill relating
to the Crown Estate Commissioners (CEC), and how the Bill could modernise and
improve the administration of the important public rights that are currently managed by
the CEC in Scotland under the Crown Estate Act 1961.
BACKGROUND
4. Crown property rights in Scotland comprise a wide range of property rights and
interests (3). The property rights themselves are defined by Scotland’s law of property.
They are thus distinct and separate from those of the English Crown. Responsibility for
the property rights themselves is devolved and it is within within the competence of the
Scottish Parliament to legislate to amend or abolish any of them (4).
5. Scottish Crown property rights are managed and administered by the Scottish
Government, with the exception of the rights which make up the “Crown Estate”,
which have been administered by the CEC and its predecessors in London since the
responsibility was transferred in 1832 (5) (See Fig 1).
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Scottish Crown Property Rights and Interests

Scottish Government

Crown Estate Commissioners

rights of navigation, sea fishing
rights of use over foreshore
treasure trove
larger whales
Edinburgh & Stirling Castle &
others*
Rockall
bona vacantia (ownerless
property)
ultimus haeres (ultimate heir)

seabed
portions of the foreshore
gold & silver
salmon, mussels, oysters
3 urban and 5 rural properties

Fig 1. Administration of Scottish Crown Property Rights
* title to 26 ancient possessions was transferred from the Crown in Scotland to the Secretary of
State for Scotland and subsequently Scottish Ministers in 1999
6. Thus a key question over the future of the property rights that comprise the Crown
Estate relates to the logic and desirability of the current distribution of authority over
these rights and accountability for their stewardship. In particular, given the extensive
powers of the Scottish Parliament over, for example, the management of the marine
environment through Marine Scotland in terms of planning and strategic management,
does it any longer make sense for the property rights to be administered by a separate
body in London? I submit to the Committee that it does not and that the powers of
administration that were transferred south in 1832 should return to Scotland. This will
mean that the property rights which make up the Crown Estate in Scotland can be
administered and managed as part of an integrated and holistic approach to natural
resource management and can deliver enhanced public benefits (for example, by
providing trust ports and harbours with full control of the seabed within the harbour something they currently lack).
7. Given the widespread concern there has been over this issue as reflected in the
publication in 2007 of the detailed and authoritative report by the Crown Estate Review
Working Group (3) and in the report of the Treasury Committee in 2010 (2), it is
disappointing to note the extremely timid and frankly rather ridiculous proposal
contained in the Bill.
8. The Bill provides a rare opportunity to put the administration of Scotland’s Crown
property rights on a modern footing consistent with the principles of devolution,
subsidiarity, sustainability and local control of resources.
STRENGTHENING SCOTLAND’S FUTURE
9. The White Paper, Strengthening Scotland’s Future asserts that it is important that “the
Crown Estate’s work is properly understood in Scotland” (6) Unfortunately, the White
Paper itself does little to advance this understanding by itself containing inaccuracies in
relation to the nature of the Crown Estate and its administration.
10. The opening sentence “The Crown Estate manages The Queen’s hereditary UK property
assets which She holds as Monarch including certain properties in Scotland” is, for
example, factually incorrect. There is no such body as “The Crown Estate” (there is the
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CEC which administers the Crown Estate). The Crown Estate is not the Queen’s
hereditary property assets as Monarch. It belongs to the Crown in Scotland (which is
represented by the Monarch). This is not semantics. It means that Crown land is public
land which is moreover within the legislative competence of the Scottish Parliament.
11. The Calman Commission recommended that The Secretary of State should, in
consultation with Scottish Ministers, more actively exercise his or her powers of direction
under the Crown Estate Act 1961 and, having consulted Scottish Ministers, should give
consideration to whether such direction is required immediately (recommendation 5.8)
12. It further recommended that the appointment of a Scottish Crown Estate Commissioner
should be made following formal consultation with Scottish Ministers (recommendation
5.9).
13. Clause 18 of the Scotland Bill proposes that there be a Scottish Commissioner
appointed by the Chancellor of the Exchequer in London. There is no proposal on the
question of the power of direction.
ISSUES
The Power of Direction
14. The power of direction exists to enable the Secretary of State for Scotland to direct the
CEC over matters in Scotland. There is a serious question as to the wisdom of retaining
this power with the Secretary of State who has never used it, has little to do with the
day to day governance of Crown rights and has very limited staff capacity to take a view
on how such a power should be deployed and to what end over the scale and range of
the CEC’s operations in Scotland.
15. The Scottish Government, by contrast, is deeply involved in the management of Crown
property rights and, through Marine Scotland, has extensive powers over the marine
environment. Other agencies such as harbour trusts and Scottish Natural Heritage have
similar roles, skills and knowledge.
16. It appears far more sensible for the power of direction to be vested in Scottish Ministers.
Such an arrangement would simply return Scotland to where it was prior to the
establishment of the CEC in 1956, when the Commissioner of Crown Lands for
Scotland was an elected Scottish politician in the person of the Secretary of State for
Scotland. Post devolution, however, Scottish Ministers are best placed to discharge this
function (as they do, incidentally, with the Forestry Commissioners).
The Scottish Commissioner
17. If the CEC is to continue administering the Crown rights which make up the Crown
Estate in Scotland, then adequate representation of Scotland’s interests is desirable on
the CEC. Clause 18 of the Bill states that Scottish Ministers should be consulted on the
person that the Chancellor of the Exchequer proposes to recommend to Her Majesty
and that this must be a person “who knows about conditions in Scotland as they relate
to the functions of the Commissioners”. This is a lamentable and scarcely credible
proposal if the intent of the Bill is to “further empower the Scottish Parliament” (7).
Moreover, there is no requirement to represent the interests of Scotland or of the
Scottish Parliament. It means that the “Scottish Crown Estate Commissioner” (who will
be appointed by the Chancellor of the Exchequer) will wield more power over the public
lands comprising the Crown lands of Scotland than the democratically-elected First
Minister of Scotland and than the Scottish Parliament who have legislative jurisdiction
over them.
18. This particular proposal is deeply flawed. If there is to be a “Scottish Commissioner”, at
least let them be called the “Commissioner for Scotland”, provide the post holder with
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clear statutory duties to represent Scotland’s interests, and provide that the post is filled
by the First Minister of Scotland.
RECOMMENDATIONS
19. For decades there has been discontent over the unaccountable and distant powers of
the CEC over Scotland’s Crown lands. A decade into the Scottish Parliament, there is no
conceivable logic in continuing with an arrangement that splits the administration of
Scotland’s Crown rights between two separate bodies in two separate legal
jurisdictions. There is nothing to be gained and many opportunities to be to be lost by
having the CEC as a power broker and deal-maker over the development of marine
renewable energy, the ability of harbours to plan their future and other matters within
the competence of the Scottish Parliament.
20. The sensible thing to do with this anomalous position is to use this historic opportunity
to bring the responsibility for the management and revenues of all Scotland’s Crown
property rights together in one place in Scotland under the full jurisdiction of the
Scottish Parliament. Further discussion can then take place about what part of the
Scottish Government and/or local government should administer the various rights.
21. The CEC’s role in Scotland is both unnecessary and inappropriate, The Crown rights it
administers account for only 4% of the value and 6% of the revenue of the estate
across the UK. The Scottish Government has the capacity to take over the administration
of these rights and thus the simplest, quickest and most straightforward means of
achieving this is to remove the CEC from any responsibilities in Scotland.

I recommend therefore that the Committee considers dispensing with the current
Clause 18 in the Scotland Bill and replacing it with the following
The Crown Estate Act 1961 is amended as follows. After Section 1(7) insert
“Section 1(8) This Act does not apply to Scotland”
REFERENCES
1) The Poor Had No Lawyers, Birlinn, Edinburgh 2010
2) The management of the Crown Estate, House of Commons Treasury Committee, 2010
HC 325-1. Links to the Treasury Committee Report and Evidence can be found at
www.andywightman.com/wordpress/?p=60. The section on Scotland is at pg. 48 of the
Report and my own response is at pg. Ev 37 of Volume II
3) See The Crown Estate in Scotland - New Opportunities for Public Benefits. Report of the
Crown Estate Review Working Group, Highland Council, 2007 for a full and detailed
analysis of the Crown Estate in Scotland. Available at
www.andywightman.com/docs/CERWG-FinalReport12.06.pdf
4) Scotland Act 1998, Schedule 5, section 3(1)
5) The Crown Estate is not the name of the organisation responsible for administering the
Crown Estate though the CEC has unilaterally branded itself as such. Instead, the Crown
Estate is defined in Clause1(1) of the Crown Estate Act 1961 thus, “the property, rights
and interests under the management of the Commissioners shall continue to be known
as the Crown Estate”. See also footnote 1, pg. 5 of Treasury Committee Report.
6) Strengthening Scotland’s Future, CM 7973, pg. 63.
7) Strengthening Scotland’s Future, CM 7973, pg. 11
January 2011
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Written evidence submitted by Professor Iain McLean FBA

1. I am a Professor of Politics at Oxford University. I was a member of the Independent Expert
Group on finance (IEG), Calman Commission. The views I express are my own, and are not
intended to represent those of the IEG or the Commission. I have published widely in the
Committee’s area of interest including my book The Fiscal Crisis of the United Kingdom
(Basingstoke: Palgrave, 2005).
2. Below I comment on the four questions listed in your call for evidence. This is a revised version
of my written submission to the Scotland Bill Committee of the Scottish Parliament, where I also
gave oral evidence on 11 January 2011 (their Official Report for 11.01.2011 beginning at col
135).
3. Income Tax. The Bill reserves the balance between the standard and higher rates; access to
allowances; and definition of the tax base, to the UK Government. It (and the accompanying
White Paper) offer what I regard as quite generous “no detriment” guarantees to the Scottish
Parliament.
4. In my view the proposals in the Bill are a “sweet spot” for Scotland, offering more security than
would either less or more devolution of tax powers.
5. Former Secretary of State Lord Forsyth of Drumlean has called for the rejection of the Bill and
announced that he intends to move in the Lords for a referendum on its tax devolution
proposals, (Scotsman 28.12.10). However, rejection of this Bill would set the UK Government
free to manipulate the non-statutory Barnett arrangements unilaterally.
6. The Holtham Commission (Independent Commission on Finance and Funding for Wales) has
called for the Barnett Formula to be replaced by a needs-based assessment for Wales. Should
Parliament reject the Scotland Bill, HM Treasury would be entirely free to impose a needs-based
successor to Barnett on Scotland. Based on current data for GVA per head (Office of National
Statistics, latest) and public expenditure per head (HM Treasury, Public Expenditure Statistical
Analysis, latest), I have calculated that this would result in a reduction in block grant to Scotland
of 12% beyond the UK-wide cuts that are coming anyhow.
7. My calculations are to be found in an opinion piece in the Scottish Perspectives section of The
Scotsman, published on 11 January 2011 and included as an Annex to this evidence. I can
explain to your Members, or in a supplementary memorandum, how I calculated the figures.
8. Should there be more devolution of tax powers than proposed in the Bill? Devolving the power
to change, for example, allowances against Income Tax or the Income Tax base, has been
widely discussed in the Scottish media. But it would have two bad consequences. First, it would
increase compliance costs on employers, employees, and payroll providers. Second, it would
lead to attempts to present well-off taxpayers’ affairs so as to maximise tax avoidance.
9. I do, however, think that the Scottish Parliament should have the power to vary some other tax
bases, and I deal with this below.
10. Income Tax on savings income. This is not now to be assigned, as Calman proposed. I would
hope that this issue could be reopened, either via this Bill or via the Joint Ministerial Committee.
11. Borrowing. I think that the Scottish Government should be allowed to issue bonds subject to
an upper level to be determined, for the four governments of the UK in aggregate, by HM
Treasury and the Debt Management Office. The UK Government’s arguments against this seem
weak to me. The Exchequer Secretary of the Treasury told the Holyrood Scotland Bill Committee
on December 14 that there would be ‘risks to do with confusion in the gilts market.’ If market
players become confused, that is their problem. However, I think that money market
professionals are capable of distinguishing between a Scottish local authority, the Scottish
Government, and the UK Government.
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12. In Canada, the yields and ratings of provincial bond issues provide important signals to all
market participants (I provided a table of the then-current rates in my Fiscal Crisis...). The same
disciplines would apply to Scotland.
13. Other taxes. I support the devolution of land transaction and landfill taxes. The IEG and the
Calman Commission reasoned that the most appropriate taxes to devolve are taxes on bases
that don’t move. The shape of (any successor to) Stamp Duty Land Tax interacts with the two
disguised land taxes already in the Scottish Parliament’s control, namely Council Tax and
business rates. The shape of landfill tax is obviously complementary to that of (any successor to)
Aggregates Levy.
14. I am not persuaded by the UK Government’s reasons for rejecting Calman’s other two tax
devolution proposals, namely Aggregates Levy and Air Passenger Duty. As Scottish Ministers
have correctly pointed out, the litigation which is given as a reason for rejecting the transfer of
Aggregates Levy was already in progress when Calman reported. If Scotland is willing to take
any revenue risk arising from that litigation, it should be allowed to.
15. Likewise, the fact that the UK government intends to convert air passenger duty into a “per
plane” duty argues for, not against, devolving it. The principle of subsidiarity implies that the
Scottish Government, not the UK Government, should decide how to tax flights originating at
small Highland or island airports. Airports don’t move. They are a very suitable devolved tax
base.
16. Tax devolution should have at least two good consequences for the devolved jurisdiction: it
should be encouraged to broaden the tax base and to grow the devolved economy so as to
increase tax yields. Both of these arguments apply to Council Tax and Business Rates, where
successive Scottish Governments have not been notable for their tax effort since devolution. All
tax experts believe that these two are bad taxes in almost every respect. The Scottish Parliament
should be considering how to reform them, in conjunction with designing a successor to SDLT.
17. It follows that the anomaly whereby Council Tax is devolved, but Council Tax Benefit (CTB) is
reserved, needs to be addressed in joint ministerial committees. I understand that the UK
Government has already started to devolve CTB.
18. Various commentators have discussed the possible devolution of Corporation Tax. That would
be a terrible idea. Experience in Northern Ireland between 1920 and 1972 1 suggests that such
devolution would give rise to massive tax avoidance: nowadays largely through firms’ transfer
pricing practices.
19. VAT is unsuitable for devolution, for multiple reasons: including EU state aid rules, and the
undesirability of having huge booze-and-cigarette hyperstores at either Gretna or Carlisle.
20. Any proposals for new taxes under the powers proposed in the Bill should consider how
immobile the suggested tax base is.
21. Views on alternative proposals. The Scottish Government has declined to put forward
specific proposals of its own (see oral evidence from John Swinney MSP, Finance Secretary, to
the Scotland Bill Committee on 21.12.2010: their Official Report for that date starting at col.
77). Instead, it has adopted the proposals in a paper by Professors Andrew Hughes Hallett and
1

See Richard Perren, ‘Vestey, William, first Baron Vestey (1859–1940)’, Oxford

Dictionary of National Biography, Oxford University Press, 2004; online edn, May 2008
[http://www.oxforddnb.com/view/article/36647, accessed 31 Dec 2010]. Incorporation in
Northern Ireland formed part of the Vesteys’ tax avoidance strategy, that led George V to
protest against the first Baron’s Lloyd George‐sold peerage.
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Drew Scott (hereinafter, with my apologies to them, HHS) that has been extensively discussed,
especially since their evidence to the Scotland Bill Committee on 11 January 2011.
22. I am working from a version of their paper Scotland: a New Fiscal Settlement. dated 3 June
2010, Other commentators may have access to different versions. So far as I know, the paper
has not been submitted to – or at least, has not been published in – a peer-reviewed journal.
23. In the HHS proposals, all taxes raised in Scotland would be fully devolved (with control of tax
bases and allowances, as well as rates, being devolved to the Scottish Parliament), except VAT
which cannot be devolved within an EU Member State. Scotland would remit an agreed
amount (they propose that it would come out of the share of UK VAT revenue raised in
Scotland) to pay for UK-level services. Otherwise, Scotland would be responsible for both taxing
and spending. Equalisation would be overseen by a Central Grants Commission modelled on
the Australian Commonwealth Grants Commission, although I am not clear what their
proposed Commission would have to do.
24. In their model, UK-level services include defence and foreign policy; presumably debt interest
repayment; and state pensions. Scotland-level services would include the rest of public
spending, including the whole of social protection other than state pensions.
25. As HHS rightly said in their Holyrood evidence on 11 January, they cannot be held responsible
for the use the Scottish Government has made of their paper. The First Minister has claimed, in
a party speech, that tax devolution, in and of itself, could lead to 1% per annum growth for five
years in Scottish GDP per head. If Members wish to query that claim, which is not supported by
anything that HHS say, they should interrogate the First Minister, not my professorial
colleagues.
26. Their claim is more modest. It is that “a 1% point increase in fiscal devolution ...generates
additions of between 0.16% and 0.32% to growth rates... [T]aking a mid-point estimate of
0.25%, this means that a 1% increase in fiscal devolution might be expected [to] raise GSP by
1.3% after five years” (HHS, Scotland: a New Fiscal Settlement ch. 6).
27. I do not understand how this claim is derived. Questioning by members of the Scotland Bill
Committee established that none of the sources explicitly cited in HHS’s paper makes it
(Holyrood Official Report, 11.01.11, cols 157-60).
28. It has been suggested that the claim derives from a single paper by two Japanese economists:
Akai, N. and M. Sakata (2002). ‘Fiscal Decentralization Contributes to Economic Growth:
Evidence from State-level Cross Section Data for the United States’, Journal of Urban Economics
52, 93–108.
29. Because the matter remains highly controversial, I have read this paper and make the following
comments:
a. It is a cross-sectional study of the degree of autonomy that the 50 US States accord to their
local governments, not of the degree of autonomy that the US or other federal governments
accord to their states and provinces. This is done for sound methodological reasons, but the
situation it discusses is not strictly analogous to that in the Scotland Bill.
b. It tries out numerous multiple regressions to see whether the postulated relationship holds
across many different ways of specifying the variables of interest. Only some ways of expressing
it give a statistically significant result. This technique is derided by some statisticians as a
“fishing expedition”.
c. Fishing expeditions are not inherently wrong, but HHS catch only those fish that display
statistically significant results. This is a biased selection technique.
d. Nothing in the Akai/Sakata paper warrants the procedure of taking an average annual effect
and multiplying it by 5 to get a 5-year estimate.
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30. The theoretical literature on fiscal federalism has for decades predicted the effect that HHS
postulate. But finding it has turned out to be like hunting the snark (or the Higgs boson). I
would not advise your Committee to oppose the Calman proposals on the basis of this
evidence.
31. HHS, and Scottish Ministers, have a second criticism of the Calman proposals embodied in the
Scotland Bill: that Calman is more risky’ than the full fiscal autonomy that they propose (HHS
Executive Summary, second page).
32. I cannot understand these claims. Tax receipts in general depend on economic activity and are
therefore highly correlated with one another. The more taxes are devolved, the more Scotland is
exposed to fiscal risk.
33. The big-ticket taxes that HHS propose to devolve, apart from Corporation Tax, are National
Insurance contributions and natural resources taxes (essentially Scotland’s share of North Sea oil
taxation),
34. National Insurance receipts essentially vary with Income Tax receipts. Any volatility that arises
from the latter is necessarily magnified if the former are also devolved.
35. The IEG discussed possible devolution of natural resource taxation in its report Natural Resource
Taxation
and
Scottish
Devolution,
available
at
http://www.commissiononscottishdevolution.org.uk/uploads/2009-06-06-ieg-natural-resourcetaxation-1.pdf.
36. The IEG report concluded at 10.4 that assignment of North Sea Oil revenue to Scotland ‘would
expose the Scottish Parliament to significant revenue variations, given the inherent volatility of
oil and gas taxation revenues. Oil and gas taxation revenues from the UKCS will also diminish
over time given the finite nature of the resource’.
37. HHS do not mention this conclusion. If valid, it is sufficient to contradict their, and Scottish
Ministers’, assertion that the regime in the current Bill is ‘more risky’ than the regime they
propose.
January 2011
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Written evidence submitted by The Scotland Office
The Scotland Office has lead responsibility for the Scotland Bill within HMG and welcomes this
opportunity to contribute to the Scottish Affairs Committee Inquiry into the Scotland Bill.
The Scotland Bill delivers the Coalition Government commitment to implement the recommendations
of the Commission on Scottish Devolution’s report Serving Scotland Better: Scotland and the United
Kingdom in the 21st Century. This reflects the Government’s determination to ensure that the
Scottish Parliament is further empowered to meet the needs of Scotland and that it is properly
accountable to the Scottish people.
The Scotland Bill provides the legislative vehicle for taking forward those recommendations that need
primary legislation. The Bill will devolve power to the Scottish Parliament and Scottish Ministers across
a number of policy areas. Of these, the most significant are the proposals to devolve a number of tax
powers and to increase the financial accountability of the Scottish Parliament. This will give the
Scottish Parliament and the Scottish Government greater scope to make policy decisions that reflect
the needs of Scotland’s economy and the will of Scotland’s citizens.
The proposals in the Bill fall into four key areas:
•
•
•
•

Improving the financial accountability of the Scottish Parliament;
Re-balancing the boundaries between devolved and reserved policy matters;
Improving the operation of the Scottish Parliament; and
Amending technical elements of the Scotland Act 1998.

Whilst the Scotland Bill takes forward the Commission’s recommendations that require legislation,
there are various recommendations that do not require changes to the law. A Command Paper:
‘Strengthening Scotland’s Future’ was published with the Bill, setting out how the whole package is
being implemented.
This briefing note summarises the changes included in the Bill and Command Paper.
Background
The Commission on Scottish Devolution was established in 2008 to review the provisions of the
Scotland Act 1998 in the light of experience and to recommend any changes to the present
constitutional arrangements that would enable the Scottish Parliament to serve the people of
Scotland better, improve the financial accountability of the Scottish Parliament, and continue to
secure the position of Scotland within the United Kingdom.
The Commission was established by the Scottish Parliament and was fully supported by the previous
UK Government and the UK-wide parties. In June 2009, the Commission published their final report
on the experience of ten years of the operation of the Scottish devolution settlement. The
Commission’s consensus was clear: the devolution settlement created for Scotland in 1998 is
fundamentally sound but should be strengthened, and in particular the financial accountability of the
Scottish Parliament should be improved.

Financial accountability
The Commission concluded that devolution had established a Parliament that could be held to
account for spending choices, but which lacked accountability for raising revenue. It proposed a
reduction in block grant funding from the UK Government to Scotland, in exchange for power for
the Scottish Parliament to raise its own taxes. The Bill implements the recommendations and creates
a new Scottish rate of income tax. This will apply alongside existing UK-wide income tax. In Scotland,
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the lower, higher and top rates of income tax will be reduced by 10p. The Scottish Parliament will
then make a tax decision to levy an additional rate, which can either match rates elsewhere in the
UK, or go higher, or lower. This will replace the Scottish Parliament's existing power to vary income
tax in Scotland by 3p, up or down.
In line with the Commission’s recommendations, the finance changes will be introduced carefully
with transitional arrangements in place to ensure there is no windfall gain or adverse shock to the
Scottish budget. This new tax-raising power will be in place in 2016, in time for the Scottish
Parliament elected in 2015 to take the first tax decision. The Commission also recommended
devolving a number of smaller taxes, two of which are included in the Bill: stamp duty land tax and
landfill tax. The Government is not, at this time devolving two additional smaller taxes recommended
by the Commission: Air Passenger Duty (APD) and Aggregates Levy. The former because of a
separate Coalition commitment to replace APD with a per plane duty; the latter because of ongoing
EU litigation on the basis of the tax. We will consider an appropriate response to the Aggregates Levy
recommendation after the litigation has concluded and to the APD recommendation once the
Government has determined the future of aviation duty. The Bill also enables the Scottish
Government to borrow, with the agreement of the UK Government, for capital and current
expenditure, subject to Treasury controls and limits. This will enable the Scottish Government to have
greater choice over how and when to invest in projects that will benefit future generations. The
Scottish Parliament will also be able to introduce new taxes applicable only to Scotland, subject to the
agreement of the UK Parliament.
Annex A provides the Committee with a copy of a note modelling the potential impact on the
Scottish budget of the income tax measures. This note was originally provided to the Legislative
Consent Memorandum Committee in the Scottish Parliament.
Adjusting the balance of devolved and reserved policy matters
The Commission concluded that the division of responsibilities in the Scotland Act 1998 had been
carefully considered and worked well in practice. The Commission concentrated its efforts on specific
areas where there appeared to be problems or pressure for change. In doing this the Commission
identified a number of instances where matters should be devolved and other areas that would be
better dealt with at a UK level.
Through the Bill, various new powers will be devolved to the Scottish Parliament or Scottish Ministers:
•
•
•
•
•

•

Regulation of air weapons: The Bill creates a specific exception to the reservation of
firearms for the regulation of air weapons;
Administration of elections: The Bill gives Scottish Ministers, rather than the Secretary of
State, the ability to exercise powers in section 12(1)(a) and (b) of the current Scotland Act;
Licensing power in relation to misuse of drugs: The Bill gives Scottish Ministers the
power to determine which doctors in Scotland may be licensed to prescribe or administer
specific drugs in the treatment of addiction;
Role in appointment process for BBC Trust member for Scotland: The Bill requires that
although UK Ministers will retain oversight of the appointment process, no decisions will be
made in the process without the agreement of the Scottish Ministers;
Role in the appointments process for the Scottish Crown Estate Commissioner: The
Bill sets out a requirement that there be a Crown Estate Commissioner who has particular
knowledge of Scotland. Scottish Ministers must be consulted on the appointment of this
Commissioner;
Power to set the drink-drive limit: The Bill gives Scottish Ministers the power to make
regulations in Scotland relating to the alcohol limit which applies to certain drink driving
offences; and
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•

Power to set the national speed limit: The Bill gives Scottish Ministers the ability to set
what is commonly known as the "national speed limit" and to create an appropriate new
sign.

The Commission deemed that certain powers would be best dealt with at a UK level, and the Bill will
implement this for the following areas:
•
•

Regulation of health professionals: The Bill requires that the regulation of all health
professions be reserved; and
Corporate Insolvency: The Bill requires that the winding up of business associations be
reserved in their entirety.

Improving the operation of the Scottish Parliament
The Commission recommended measures to strengthen the working of the Scottish Parliament, and
the Government is taking forward those that need UK legislation in the Scotland Bill. The Scotland
Act 1998 has, over the last 10 years, provided a solid framework for the Scottish Parliament to
operate in. However, as has been recognised by the Parliament itself, and the Commission, the
arrangements should be amended to provide Holyrood with powers and responsibilities to enable it
to shape more of its processes and procedures. The following provisions have all be discussed in
detail and agreed with the Scottish Parliament’s Standards, Procedures and Public Appointments
Committee.
•
•
•
•

Members' Interests: The Scottish Parliament will be able to sanction members in whatever
way it sees fit. Offences under the new Members' interest regime will continue to be a
criminal offence;
Statements of legislative competence: The Bill will ensure that any person introducing a
Bill must make a statement outlining whether or not it is within the competence of the
Scottish Parliament;
Presiding Officers: The appointment of the Presiding Officer must be made within 14 days
of the Parliament being convened. The Bill will also provide for the appointment of additional
Deputy Presiding Officers; and
Scottish Parliament Corporate Body (SPCB): The SPCB shall comprise the Presiding Officer
and at least four members to ensure that should there be a change in the political
composition of Holyrood, other political parties can be represented on the SPCB.

Amending technical elements of the Scotland Act 1998
The Government is taking the opportunity provided by the Scotland Bill to make further technical
updates to the Scotland Act 1998.
The Government will: change the official name of the Scottish administration from ‘Scottish
Executive’ to ‘Scottish Government’; amend the powers of the Scottish Parliament to set time-limits
for human rights action against Scottish Ministers in UK statute; confirm the reservation of the
Antarctic; ensure that the criminal penalties that apply in Scotland Act 1998 are updated to reflect
the current standards applied in Scottish courts; ensure that international obligations can be
implemented at the UK level if necessary; and enable scrutiny of Bills by the Supreme Court to be
amended to allow single provisions to be identified for consideration, as opposed to whole Bills only.
The Government has also signalled its intention to table an amendment to the Scotland Bill to
implement the recommendations of the Advocate General’s Expert Group on devolution issues and
acts of the Lord Advocate. The amendment recognises the unique position of the Lord Advocate
among Scottish Ministers as being both a Scottish Minister and an independent head of the system
of criminal prosecutions and investigation of deaths in Scotland. The Lord Advocate will become
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subject to a regime that is the same as all other prosecutors in the United Kingdom in relation to the
latter
role.
Cross-party consensus and the Scottish Government
The Commission was established by cross-party consensus in the Scottish Parliament and this
continues both at Westminster and Holyrood through a cross-party, cross-parliament Steering Group.
In May 2011 elections to the Scottish Parliament will be held.
Demonstration that the UK Government is serious in its commitment to implement the
recommendations ahead of the 2011 election campaign is a vital contribution to the maintenance of
the United Kingdom. Under the terms of the Sewel Convention the UK Government has committed
not to legislate in the UK Parliament on devolved matters without the consent of the Scottish
Parliament. As a result of the consensus amongst Conservative, Liberal Democrat and Labour parties
in Holyrood, we hope to receive majority support from the Parliament.

Annex A: Provisions included in the Scotland Bill
Improving the financial accountability of the Scottish Parliament
Creation of a Scottish rate of Income Tax
The Bill includes provisions to repeal the Scottish Variable Rate of income tax. In its place the Bill
includes power for the Scottish Parliament to put in place a Scottish rate of Income Tax. The tax will
be created by reducing the existing rates of Income Tax by 10 pence and allowing the Scottish
Parliament to determine an amount to add on to each of the lower, higher and top rates of tax.
Devolution of two smaller taxes: Stamp Duty Land tax and Landfill tax
The Bill provides for the devolution of Stamp Duty Land tax and Landfill tax by carving Scotland out
of the existing taxes which apply across the UK, and giving the Scottish Parliament the competence
to create their own taxes on land transactions and disposals to landfill.
Borrowing powers
The Bill gives the Scottish Government extended powers to borrow both for resource and capital.
Alterations to HMRC framework to ensure that HMRC can collect the Scottish Income Tax
The Bill ensures that HMRC legislation allows HMRC to act on behalf of the Scottish Parliament to
collect taxes.

Re-balancing the boundaries between devolved and reserved policy matters
Power to regulate air weapons
The Bill amends the reservation of firearms at B4 of Schedule 5 to the Scotland Act to create a
specific exception to the reservation for the regulation of air weapons in order to give the Scottish
Parliament legislative competence in this area. We will create an exception to the reservation at s.
B4 for the regulation of air weapons which do not fall within s.5(1) of the Firearms Act 1968 and
which is not of a type declared by rules made by the Secretary of State under s.53 of that Act to be
specially dangerous.
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Administration of elections
The Bill enables Scottish Ministers, rather than the Secretary of State, to be able to exercise powers in
section 12(1)(a) and (b) of the current Scotland Act. However, there are particular elements of the
conduct of elections which continue to be the responsibility of the Secretary of State and so should
be carved-out of the power which is conferred on the Scottish Ministers, these include: the franchise
and the combining of Scottish Parliament polls with polls at other reserved elections.

Licensing power in relation to misuse of drugs
The Bill transfers to the Scottish Ministers the very specific function of determining which doctors in
Scotland may be licensed, and then issuing licences, under regulations made under section 10(2)(i) of
Misuse of Drugs Act 1971. The issuing of licences applies to cocaine, diamorphine, dipipanone, their
salts, or preparations containing them or their salts. Scottish Ministers will have responsibility for
deciding which doctors in Scotland can administer these drugs for the treatment of drug addiction.
Role in appointment process for BBC Trust member for Scotland
The Bill provides for UK Ministers to act jointly with the Scottish Ministers in deciding who should be
recommended for appointment as the BBC Trust member for Scotland. This will include all of the
steps in the appointment process – deciding selection criteria and advertising; shortlisting for
interview; interviewing and deciding on a preferred candidate. UK Ministers will retain oversight of
the process, in the sense that they will manage it on a day to day basis. However, no decisions will
be made in the process without the agreement of the Scottish Ministers. The final recommendation
will then be communicated to Her Majesty by the Prime Minister.
Role in the appointments process for the Scottish Crown Estate Commissioner
The Bill amends the Crown Estate Act 1961 to require that there be a Crown Estate Commissioner
who has particular knowledge of Scotland. The Crown Estate Commissioners are appointed by the
Queen following recommendations by the Treasury. The Treasury will be required to consult the
Scottish Ministers in relation to any recommendation for the appointment of a Scottish Crown Estate
Commissioner.
Power to set drink-drive limits
The Bill transfers from the Secretary of State to the Scottish Ministers the power to make regulations
in Scotland relating to alcohol limit which applies to certain drink driving offences. In terms of
legislative competence, this area is to remain reserved to the Westminster Parliament. The effect of
this will be that the Scottish Ministers can alter the prescribed limit which applies when driving in
Scotland.
Power to set national speed limits
The Bill includes a power to enable Scottish Ministers to exercise powers currently held by the
Secretary of State to set what is commonly known as the “national speed limit” and which are
contained within sections 17 and 88 of the Road Traffic Regulation Act 1984, in or as regards
Scotland. The Bill also includes a power for Scottish Ministers to regulate the size, colour and type of
traffic sign to indicate any ‘national speed limit’ set using the powers described above. The Secretary
of State will retain an oversight role for any new sign to ensure that it is compliant with requirements
set down in Highway Code and Road Traffic legislation.
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Regulation of health professionals
The Bill amends the reservation at section G2 of Schedule 5 to the Scotland Act to achieve the policy
intention of reserving the regulation of all health professions without exception and not just those
currently regulated by the enactments listed in the interpretation section of G2.
Insolvency
The Bill amends the C2 reservation in order to reserve the winding up of business associations in its
entirety. The Bill will also include some amendments to the Insolvency Act to harmonise procedure in
Scotland with reforms which have recently been made in England and Wales by Legislative Reform
Order.
Improving the operation of the Scottish Parliament
Members’ Interests
The Bill enables the Scottish Parliament to be able to set its own Members’ Interests regime. Until
such time as an Act of the Scottish Parliament is brought forward, the current regime as provided for
under the current s39 will continue, and any complaints made under the old regime (once the new
regime is in place) will continue to be heard under that regime. The Scottish Parliament will be able
to sanction members in whatever way it sees fit and provide for a means of reasonable excuse to a
complaint made under the new regime. Offences under the new Members’ Interest regime will
continue to be a criminal offence and any person found guilty can be fined, not exceeding level 5 on
the standard scale.
Statements of legislative competence
The Bill ensures that any person introducing a Bill must make a statement under s31 of the Scotland
Act as to whether the Parliament has the competence to deal with the legislation. At present this
obligation is only imposed on Scottish Ministers.
Presiding Officers
The Bill ensures that the appointment of the Presiding Officer is the first substantive piece of business
that the Parliament considers, and that this appointment must be made within 14 days of the
Parliament being convened. This provides time for a new Government to be formed should there be
tight parliamentary arithmetic following a close election where no single party wants to effectively
lose a member to be Presiding Officer.
The Bill also provides for the appointment of additional Deputy Presiding Officers who will be able to
act when either the Presiding Officer or the two Deputy Presiding Officers are unable to carry out
their duties.
Scottish Parliament Corporate Body (SPCB)
The SPCB currently comprises the Presiding Officer and four other members, reflecting the four major
parties represented at Holyrood. The Bill makes a minor amendment to the composition of the SPCB
to provide that it shall comprise the Presiding Officer and at least four members to ensure that should
there be a change in the political composition of Holyrood, other political parties can be represented
on the SPCB.
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Amending technical elements of the Scotland Act 1998
Formal acceptance of the term ‘Scottish Government’ in legislation
The Scottish Executive is the technical term for the First Minister, Ministers of the devolved
administration in Scotland and the Lord Advocate. For many years the term ‘Scottish Government’
has been used in Scotland and in 2007 the Devolved Administration re-named itself as such the
Scotland Bill formally recognises the term ‘Scottish Government’.
Setting out time-limits for human rights action against Scottish Ministers in UK statute
As a result of the Somerville case a section 30 order gave the Scottish Parliament legislative
competence to introduce a time limit in the Scotland Act equivalent to that in the Human Rights Act.
At the time that the section 30 order was agreed, it was recognised that this was simply a pragmatic
solution to avoid further delay, and that it was in fact more appropriate for any significant
amendments to the Scotland Act to be made through primary legislation at Westminster. The
Scotland Bill makes this amendment in UK statute and re-reserve the power.
Confirming the reservation of the Antarctic
The Government considered proposals to bring forward an Antarctic Bill at the start of the session.
During this consideration it became clear that the regulation of activities in Antarctica were not
reserved under the Scotland Act 1998. The Bill includes provision to amend Schedule 5 of the 1998
Act to reserve retrospectively the regulation of activities in Antarctica. This would result in
retrospectively validating any legislative and executive acts of the UK Government in relation to
Antarctica in so far as they made provision for Scotland since devolution and also take the regulation
of activities in the Antarctic outside the legislative competence of the Scottish Parliament altogether.
Ensuring that the criminal penalties that apply in Scotland Act are updated to reflect the
current standards applied in Scottish courts
The Scotland Act contains extensive powers to make subordinate legislation (e.g. section 104 orders
which make provision in consequence of Acts of the Scottish Parliament, usually filling in gaps in
reserved areas). There are general restrictions which apply to how those powers can be exercised,
including a maximum limit on the criminal sentences that can be created of a maximum 3 months
imprisonment or a level 5 fine on summary conviction and 2 years imprisonment on conviction on
indictment. These penalties have become out of sync with recent Scottish summary justice reforms
made by the Scottish Parliament the Scotland Bill ensures that the penalties match existing Scottish
legislation.
Ensuring that if the UK Government can implement international obligations in place of the
Scottish Government to ensure compliance.
The Scottish Ministers are responsible for implementing Community law and international obligations
in relation to devolved areas in Scotland. The UK Ministers generally cannot act where a function has
been transferred to the Scottish Ministers. The Scotland Bill amends this rule to allow UK Ministers to
implement international obligations on a UK basis where it would be more convenient to take action
on a UK basis rather than separately.
Enabling scrutiny of Bills by the Supreme Court to be amended to allow single provisions to
be identified for consideration, as opposed to whole Bills only.
The UK and Scottish Law Officers have a power in the current Scotland Act to refer the question of
whether a Scottish Parliament Bill is within legislative competence to the Supreme Court. At present
only a full Bill can be referred. The Bill enables part of a Bill to be sent for review, without affecting
the remainder of the Bill.
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Technical changes to Schedule 1.
References to the Electoral Commission
The Scottish Parliament (Constituencies) Act 2004 replaced Schedule 1 to the Scotland Act so that it
contained references to the Electoral Commission rather than the Boundary Commission. As a result
of previous legislation this is now incorrect and the Bill amends Schedule 1 to ensure that the text
reflects the current position and is more transparent and less confusing to the reader.
Orders giving effect to Boundary Commission recommendations: Schedule 1, para 6
Paragraph 6(1) of Schedule 1 to the 1998 Act provides that the draft Order in Council laid before
Parliament by the Secretary of State for giving effect to the recommendations contained in the report
by the Boundary Commission for Scotland may make provision for any matters which he thinks are
incidental to or consequential on the recommendations. The Scotland Bill amends the power at
paragraph 6(1) to state explicitly that the power can be exercised to make modifications of the 1998
Act itself.
Constituency rules and references to local government areas: Schedule 1, para 12
The constituency rules govern how constituency boundaries are to be reviewed. Rule 1(1) provides
that so far as practicable, regard must be had to the boundaries of local authority areas, which are
defined as having the same meaning as in the Local Government (Scotland) Act 1973. The Scotland
Bill updates this reference to the definitions set down in the later 1998 Act.
February 2011
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Written evidence submitted by the Scottish Islands Federation
Scotland’s Bill , Clause 1(8)
Regarding the proposals in the Bill relating to the Crown Estate Commissioners, and the
modernisation and improvements of important public rights currently managed by the Crown Estate
Commissioners in Scotland under the Crown Estate Act 1961, the Scottish Islands Federation would
like to make a number of points as follows.
The Scottish Islands Federation feels it is appropriate and timely for the property rights that make up
the Crown Estate in Scotland to be managed and administered in Scotland as part of an integrated
and holistic approach to natural resource management in Scotland.
The Scottish Government is already deeply involved in the management of Crown property rights and,
through Marine Scotland, has extensive powers over the marine environment in terms of planning and
strategic management, powers that are increasingly relevant in view of the potential of the Scottish
sea-bed for marine renewable energy.
Furthermore, the Scottish Islands Federation feels that this would also provide the trust ports and
harbours in Scotland with full control of the seabed which they currently lack, thus giving them the
ability to plan their own future.
The Scottish Parliament, 10 years after devolution, could thus have the responsibility for the
management and revenues of all Scotland Crown property rights together under its jurisdiction, as
well as protect the sea-bed as a resource for future generations.
The advantages for Scotland would be:
• The income generated by the Crown Estate in Scotland would remain in Scotland.
• The income derived from the Crown Estate in Scotland , or part of it, could be put into a
national marine fund for Scotland to which groups could apply to for marine and
coastal projects.
• A Scottish Crown Estate could have in built safeguard to prevent the gross overexploitation of
the sea-bed by fishermen at present and extend current Marine Protected Areas if required.
• A devolved Scottish Crown Estate may also be in the position of acting on the urgent need for
a 3 mile protected area all around Scotland, which is necessary for the regeneration of the seabed, as well as manage and police it.
• A Scottish Crown Estate would have all the associated records and systems that the present
Crown Estate has in place to manage the Scottish marine reserves and would be closer and
more accountable to local people in the areas concerned.
To that effect, the Scottish Islands Federation recommends dispensing with the current clause 1(8) in
the Scotland Bill and replacing with the following:
“The Crown Estate Act of 1961 is amended as follows: After section 1(7), insert “Section 1(8) This Act
does not apply to Scotland.”
January 2011
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Written evidence submitted by Scottish Financial Enterprise
Scottish Financial Enterprise represents Scotland's financial services industry. It is funded by its
members, which are drawn from all sectors of the industry as well as from professional bodies,
educational institutions and public sector interests. Common to all members is an interest in
promoting and supporting the continued success of our industry in Scotland and around the
world.
General views on the Scotland Bill
As an industry we appreciate the fact that a lot of work has been carried out to reach this stage
of the Scotland Bill. We welcome the fact that we have been asked to participate in the process.
Where powers sit within the UK constitution is a matter for voters and their elected
representatives. It is the exercising of those powers, once allocated, that can affect the
prospects for our industry’s competitive position, its continued success and its continued
contribution to Scotland’s prosperity. We believe it is important to contribute to debates on
how powers are used, since impacts can be judged and calculated; but debates on how they
are distributed between different legislatures, we leave to others.
The objective for all governments, in an open economy like that of the UK, should be to help
create the conditions to improve the competitiveness of financial services. It follows that we
would always be concerned by any policy proposals that may bring additional cost to our
industry and thereby undermine our competitiveness within the UK and internationally; or make
it more difficult to serve a customer base drawn from the whole of the UK. These will be the
touchstones for our examination of proposals to exercise tax powers, at all levels of
government.
Content of the Bill
We think it would be valuable to clarify the scope and meaning of the Bill in a number of areas.
The new section 80B of the Scotland Act, provided for in section 24 of the draft Bill, appears
quite widely drawn. It seems to allow Her Majesty, by the passage of an Order in Council, to
add any kind of tax (‘a tax of any description’) to the list of devolved taxes (and thereby devolve
them). It also appears to provide for her to make any other changes she sees fit, to any other
enactment, in accordance with what She (or Her Government, in practice), considers ‘necessary
or expedient’.
This very broad power appears to allow any tax to be devolved, at any time, by the relatively
discreet mechanism of an Order in Council.
It also seems to open up the possibility not only of taxes being introduced in Scotland that do
not apply at all in the rest of the UK (as recommended by the Calman Commission) but also
additional taxes on activities or incomes already taxed at UK level.
These proposals therefore seem, to the inexpert reader, to go further than those of the Calman
Commission as generally understood. While we have no view on where taxation powers are
assigned within a constitutional framework, for the reasons outlined above, we think it is
important that the extent of the changes introduced by the Bill are clear and understandable,
not least for reasons of accountability and transparency. We therefore invite the Committee to
explore the precise scope of these powers in more detail.
It is also very important, in our view, that HMRC should be responsible for identifying and
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tracking Scottish Income Taxpayers, in so far as that is made necessary by the provisions in the
Bill. They are best placed to do this. The Association of British Insurers make this point clearly in
their submission, which we fully support.
Conclusion
The UK, and Scotland in particular, needs to grow its economy. Private businesses will lead that
growth; but government policy, at all levels, should not only encourage the retention of existing
businesses but also the attraction and support of new ones.
February 2011
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Written evidence submitted by the Scottish Federation of Housing Associations (SFHA)

1

Introduction

1.1

As the representative body for housing associations and housing co-operatives in
Scotland, the Scottish Federation of Housing Associations (SFHA) welcomes the
opportunity to respond to the Scottish Affairs Committee’s call for evidence on the
Scotland Bill, as introduced into the Westminster Parliament on 30th November 2010.

1.2

Housing associations and housing co-operatives in Scotland that are registered under the
Housing (Scotland) Act 2001 are classified by the Act as Registered Social Landlords
(RSLs). They own and manage 47% of the country’s affordable rented housing stock.
This represents 279,144 homes across Scotland. This is concentrated in some of the
poorest communities in our country.

1.3

The SFHA has confined its evidence to the clauses relating to insolvency and land taxation.
We comment in passing upon the absence of clauses relating to the Calman
Commission’s recommendation in respect of Housing Benefit.

2

Clause 12 – Insolvency

2.1

The SFHA is opposed in the strongest possible terms to the provision contained within
clause 12 of the Scotland Bill which serves to re-reserve to Westminster responsibility for
legislation relating to the insolvency of social landlords in Scotland. 1

2.2

Housing is a devolved matter and there are no proposals to change this, which is as it
should be. The devolved powers enable the Scottish Parliament to legislate on all aspects
of housing policy, such as land, tenancies, leases and regulation, including regulation of
social housing (an integral part of which is the regulatory regime for addressing the risk of
insolvency among RSLs).

2.3

Housing associations and co-operatives make a significant contribution to Scotland’s
social housing system. They are not for profit organisations and are accountable to their
members. Their constitutional forms range from charities, companies limited by
guarantee and Industrial and Provident Societies. They have been subject to regulation
since the 1970’s, currently by the Scottish Housing Regulator (SHR). The sector is strong
and there have been no cases of RSL insolvency in the past 40 years. However, we must
not be complacent given the economic and financial environment in which RSLs now
operate. Consequently, there needs to be a provision so that a regulatory authority can
deal appropriately and timeously should any cases of potential insolvency arise in the
future. Also, in line with the position since 2001, the Scottish Parliament needs to be able
to legislate in respect of that authority in light of changing circumstances in Scotland.

2.4

In 2001, by virtue of an amendment to the Scotland Act 1998, responsibility for
legislation relating to the insolvency of social landlords in Scotland was devolved to the
Scottish Parliament. The amendment order was agreed unanimously in the Scottish
Parliament and passed by Westminster.

2.5

This amendment has enabled the 2001 Housing (Scotland) Act and, more recently, the
2010 Housing (Scotland) Act to address the potential insolvency of Registered Social

1

Part 1, clause 12 of the Scotland Bill, which seeks to amend Part 2 of Schedule 5 to the 1998 Act, section C2 (specific

reservations: insolvency)
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Landlords (RSLs). The Housing (Scotland) Act 2010 established the Scottish Housing
Regulator as an independent body to safeguard tenants’ interests and to regulate the
financial well-being and governance of RSLs. The 2010 Act gave the SHR similar powers
as existed in the 2001 Act, but

added some additional powers to allow the SHR to act quickly where an RSL is facing
insolvency, in so doing safeguarding the interests of tenants.
2.6

The SFHA’s view is that it is of paramount importance that the power to legislate over any
changes to the existing powers of the SHR, including that relating to the winding up of
RSLs, should remain with the Scottish Parliament. This means that the Scottish Parliament
can act timeously where any new powers relating to the winding up of RSLs are deemed
to be necessary, or to revise the 2010 Act powers should there be a need to do so in the
future. Depriving the Scottish Parliament of these powers would mean that it would no
longer be possible for it to legislate holistically on matters affecting the financial health of
RSLs. Instead, responsibility would be split, with Westminster being responsible for one
crucial aspect of regulation. We see no benefits in fragmenting responsibility in this way.
But we do see risks:
•

of delay where speedy action might be required, given the Scottish Parliament’s
greater capacity to respond quickly to specifically Scottish problems;

•

of the current Scottish system losing its coherence over time in light of
Westminster legislating on a UK basis (that inevitably would be skewed towards
the circumstances of the RSL sector in England, which would not necessarily be
the same as those for RSLs in Scotland).

2.7

Consequently, the SFHA wants the existing exemption for the winding up of RSLs to be
confirmed in the forthcoming Scotland Act, or for proposals to reserve the powers to do
so to be removed from the Scotland Bill.

3

Land Taxation

3.1

The SFHA welcomes the proposal in clause 29 to disapply Stamp Duty Land Tax in
Scotland and in clause 28 to allow the Scottish Parliament to agree its own arrangements
for taxation on transactions relating to land. 2 The SFHA looks forward to contributing to
these discussions with the Scottish Government.

4

Housing Benefit

4.1

The SFHA lobbied the Calman Commission in September 2008 3 and February 2009 4
about the potential to devolve Housing Benefit and other welfare benefits to the Scottish
Parliament. The recommendation in the Commission’s Final Report was:
“There should be scope for Scottish Ministers, with the agreement of the Scottish
Parliament, to propose changes to the Housing Benefit and Council Tax Benefit systems
(as they apply in Scotland) when these are connected to devolved policy changes, and for
the UK Government – if it agrees -to make those changes by suitable regulation.”
(Recommendation 5.19) 5

2

Part 2, clauses 28 and 29 of Scotland Bill
SFHA Evidence to the Commission on Scottish Devolution’s first phase of consultation, September 2008
4
SFHA Evidence to the Commission on Scottish Devolution’s second phase of consultation, February 2009
5
Commission on Scottish Devolution’s Final Report, p. 201, recommendation 5.19
3
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4.2

The UK Government, despite earlier indications to the SFHA and others from the Secretary
of State for Scotland about the intentions to implement Calman’s recommendations in
full, has since decided that its own proposals for Welfare Reform, specifically Universal
Credit, will address the earlier concerns raised with the Calman Commission in respect of
this issue.

4.3

The SFHA remains to be convinced that the new Universal Credit will address the hurdles
to joined-up housing and social policy in Scotland that we highlighted to the Commission.
We are therefore disappointed that Calman is not being implemented in full as originally
envisaged.

4.4

Should there be a change to the decision not to include Housing Benefit in the Scotland
Bill, the SFHA would wish to make a fuller submission.

January 2011
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Written evidence submitted by Alan Trench
1. This memorandum is submitted by Alan Trench to the Scottish Affairs Committee for its
inquiry into the Scotland Bill (Bill 115) currently before Parliament. I am an honorary senior
research fellow at the Constitution Unit at University College London, and was formerly
research fellow in the School of Law at the University of Edinburgh. I have written widely
on various aspects of devolution in the United Kingdom, including intergovernmental
relations and devolution finance, and also have experience of how decentralised and federal
systems work in a number of other countries around the world, including particularly
Australia, Canada, Germany and Switzerland. I have acted as specialist adviser on devolution to the House of Lords Constitution Committee and the Lords Select Committee on the
Barnett Formula (which reported in July 2009), and am currently specialist adviser to the
House of Commons Welsh Affairs Committee. I am also author of a blog ‘Devolution
Matters’, on which many posts deal with issues relating to implementation of the Calman
Commission’s recommendations. 1
2. Overall, I consider the proposals set out in the bill and the accompanying Command paper
Strengthening Scotland’s Future, Cm 7973, to be a very considerable improvement on those
set out by the previous UK Government in Scotland’s Future in the United Kingdom, Cm
7738. In particular, the proposal to use real tax revenues not Treasury estimates or
forecasts (after a necessary transition phase) is wholly to be welcomed. However, a number
of the bill’s proposals present serious technical and financial problems, which mean that the
most they can be given is a cautious welcome. In particular, that welcome is dependent on
seeing them as steps toward the formulation of a more effective system, rather than an end
point in themselves; in my view, the bill will not succeed in creating a stable or durable basis
for Scottish devolution as it stands.
3. The problems I would identify with the proposals set out in the Scotland bill relate
principally to its institutional arrangements; the extent to which it succeeds in creating a
realm in which there is meaningful devolved fiscal autonomy; and the failure to address
issues relating to the block grant. I also have concerns about the proposals relating to
borrowing powers, and about some of its constitutional provisions. These relate both to
issues raised in the Calman Commission’s report but which do not appear in the bill or
Command paper, and ones which were not part of the Commission’s recommendations but
which are proposed in the bill.
Institutional arrangements
4. As regards institutions, the system proposed in the Command paper uses the Office of
Budgetary Responsibility to carry out estimates of Scottish tax revenues and economic
performance, with income tax revenues to be collected and administered by HM Revenue &
Customs (HMRC), and an ‘Intergovernmental Bilateral Committee on Fiscal Devolution’ to
be created as a forum to discuss shared UK-Scottish interests in fiscal and economic policy.
In addition, it is proposed to use the National Audit Office to audit the amounts of tax
revenue payable to the Scottish Consolidated Fund.
5. Each of these measures presents problems. The Command paper emphasises that the
Office of Budgetary Responsibility is independent, and by implication able to play such an
important role impartially. Its independence has of course been widely questioned, and
even if it is independent in relation to HM Treasury it cannot be said to be impartial in
relation to the Scottish Government as it is part of the UK Government. There is no direct
involvement for the Scottish Government in relation to tax collection – it will not have, for
1

These can be found at http://devolutionmatters.wordpress.com/category/calman-commission/
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example, the right to appoint a member of the Board of HMRC. It is offered, rather, a ‘clear
line of sight’ (the meaning of which is not clear) to HMRC, supported at a political level by
the Intergovernmental Bilateral Committee. The role of the National Audit Office (NAO) is
welcome, but it is not for the UK Government to confer functions on it as it is accountable
to the House of Commons, and strictly speaking its staff are officers of Parliament not civil
servants. Moreover, it may be appropriate for Audit Scotland to be involved in the task of
auditing Scottish tax receipts as well as NAO.
6. A better approach would be to review the role of HMRC. Its role should clearly be to serve
both UK and Scottish Governments, if it is to collect taxes payable to both bodies. That
should include appointment by the Scottish Government of at least one member of its
board. Moreover, there should be accountability to the Scottish Parliament for both HMRC
and the Department of Work & Pensions (DWP), to the extent that DWP has a role in tax
collection or administration in Scotland. (The working of tax credits means that such a role
is substantial.) That accountability should have a statutory basis, and the bill should
therefore be amended to create a basis for it.
7. The Command paper avoids setting out the way that issues of UK-level tax policy affecting
devolved taxes will be handled. These could be significant; changes in allowances and
reliefs, in the rates of tax and in the tax banding structure, will affect the overall revenue
from the devolved tax powers. When the UK Government makes such changes, there will
be an obvious issue of working out how to compensate Scotland for the revenue foregone
as a result, in accordance with the ‘no detriment’ principle stated in the Command paper.
But, in addition to that, there needs to be some mechanism for the Scottish Government to
be involved actively and at an early stage in such decisions.
8. These need to go beyond the existing arrangements for intergovernmental relations, whose
shortcomings are well known. 2 In this respect little has changed since the present UK
Government came to office, and in some respects this has got worse – not least because of
the abolition of the post of Director-General for Devolution in the reformed Cabinet Office
structure.
The importance of such issues means they cannot be left to the rather
haphazard working of intergovernmental relations as that presently operates. The
Command paper’s proposals create the risk that either the Scottish Government will be
consulted only at a relatively late stage (through the Intergovernmental Bilateral
Committee), or simply informed of them as a fait accompli (as presently often happens with
changes to the block grant), which will limit the extent to which the Government becomes
genuinely accountable. Achieving such early consultation requires both a fundamental
difference of outlook and approach from HM Treasury and HMRC, and institutional
mechanisms to ensure that this manifests itself. I am not convinced that the proposals in
the bill and Command paper will be sufficient to do so.
The extent of devolved fiscal autonomy
9. I should clarify what I mean when I refer to ‘creating a realm of meaningful devolved fiscal
autonomy’. In systems of finance in federal systems, it is common for taxing powers to be
divided between two or more levels of government, and for some of those tax bases to be
shared. This does not, in itself, mean that each government is subject to constraints
imposed by the other in how it uses that power. Such power also does not depend simply
2

See House of Commons Justice Committee Devolution: A Decade On Fifth Report of Session 2008-09, HC
529 (London: The Stationery Office, 2009); the House of Commons Welsh Affairs Committee’s report Wales
and Whitehall Eleventh Report of Session 2009-10, HC 246, (London: The Stationery Office, 2010). My own
views are largely set out in A. Trench (ed.) Devolution and Power in the United Kingdom (Manchester:
Manchester University Press, 2007), and more recently in posts on the ‘Devolution Matters’ blog: see
http://devolutionmatters.wordpress.com/category/intergovernmental-relations/
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on the number of taxes devolved or the limitations on the amount of revenue those taxes
may generate. Rather, the question concerns the extent to which the Scottish Government
and Parliament may autonomously make decisions in relation to devolved tax matters. The
principle at issue here is of genuinely ensuring devolved control over tax functions that are
nominally devolved. From the point of view of securing real fiscal accountability, this is
essential; unless one level of government is clearly responsible for decisions taken in relation
to devolved tax ‘room’, it cannot be fully accountable for those decisions. Where
responsibility for a decision is shared, accountability also becomes blurred and, among other
things, there is a serious risk of blame-shifting.
10. The system proposed in the Scotland Bill and Command paper fails to do this adequately.
There are a large number of areas where UK Government decisions will affect devolved
fiscal decisions or revenues. These include allowances, reliefs and tax rates and bands, as
noted above. This is not an absolute constraint, and there are sound practical reasons to
ensure a degree of UK-wide commonality on such matters, particularly if there is to be a
single agency responsible for the collection and administration of all taxes. However, such
arrangements should be resolved by negotiation and agreement, in which HMRC would act
impartially as the agent of both UK and Scottish Governments, rather than unilateral
determination by one tier of government.
11. The constraint on progressivity is another significant factor here, and in my view the
approach taken by the Holtham Commission here (to allow the devolved administration to
choose how many percentage points of tax to charge on each UK tax band, subject to a
limit of a three point variation from the UK level) is preferable. 3
12. Another is the question of the limited (and pro-cyclical) nature of the tax base that will be
available to the Parliament. This is appreciably narrower than that recommended by the
Calman Commission, as a share of income tax on savings and dividends has been omitted,
for no very good reason, as well as the aggregates levy and air passenger duty. As
important as the revenue that a particular element of the tax base might generate is the
interest it creates in increasing the size of that base (whether by fiscal or other policy levers).
It would be desirable to increase the size of that base, in two respects. One would be the
restoration of the share of savings and investment income. The other would be at least
partial devolution of excise duties on alcohol, tobacco and gambling. (By ‘partial
devolution’, I mean a splitting of the tax base so that both UK and Scottish tiers levy charges
on this, as has been done for income tax.) The ability to set differing amounts of such ‘sin
taxes’ would enable the Parliament to decide how to address serious social problems, as
well as raise revenues from them. (Debates about minimum pricing for alcohol in Scotland
illustrate the point well.) While the Calman Commission considered and rejected the
devolution of these taxes, its reasoning on this point was based in concern about tax
competition and spill-over that can be managed in other ways, especially if such taxes are
partially not wholly devolved.
13. A further option for further fiscal devolution would be capital gains tax in relation to land
and real property (not shares or other intangibles). This would be consistent with the
principle that taxes relating to land should be devolved.
14. In the longer term, a much further-reaching redesign of the UK’s tax system may be called
for, clarifying the relationship between UK-level taxes and functions, and devolved ones.
This is an area on which I hope to be able to carry out further work in due course.

3

Independent Commission on Funding and Finance for Wales, Final Report: Fairness and Accountability—A
New Funding Settlement for Wales (Cardiff, Welsh Assembly Government, 2010), particularly chapter 6.
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15. The system proposed in the bill would create a system substantially less under devolved
control than the taxing powers of provinces in Canada, cantons in Switzerland or states in
the USA. In such countries, the lower level of government raises 60-70 per cent of its total
spending from its own tax base, rather than the 30-35 per cent contemplated here. It
would create greater autonomy than enjoyed by German Länder or the regions and
communities in Belgium (where reform of federal finance to create a measure of fiscal
autonomy has been central to the inability to establish a federal government since the June
2010 elections). In Australia, the states raise about 55 per cent of their spending, but given
how the system of equalisation works there it is debatable whether what is proposed in this
bill is greater than the effective fiscal autonomy of Australian states.
Mechanisms for grant reduction, and the block grant more generally
16. It is a matter for considerable regret that the Command paper leaves the question of how
the reduction from the block grant to allow for the new tax powers to be resolved later on,
despite the importance of this issue to the working of the proposed arrangements. In my
view the failure to set out a proposed mechanism for this is a grave failing on the part of
the advocates of the bill and Command paper, as its effect is simply unknowable at this
stage. This is hugely disappointing, given that the UK Government has had 18 months to
decide how to respond to the Calman Commission’s recommendations. Moreover, the
reason given for this (the uncertain state of the public finances at the present time) is
unconvincing – future public finances are always unpredictable. For my part, I can do little
more than point to the careful and thoughtful discussion of this issue in the report of the
Holtham Commission in Wales; the same principles apply to Scotland as to Wales. 4
17. Equally regrettable is the refusal of the UK Government to take on wider issues of reviewing
the working of the block grant. The problems of the present arrangements are very
considerable, and increasing. Quite apart from issues of the extent to which the present
arrangement delivers UK-wide equity, a block grant which depends on allocating to the
devolved governments proportional shares of changes in spending in England on
‘comparable functions’ implicitly ties devolved public services to those in England. It is
consequently hard for the devolved parts of the UK to strike out in substantially different
directions in public policy.
18. Funding of higher education is a good example of this – the adoption of deferred variable
fees in England increased the resources available to universities in England and Wales,
without triggering increased funding for Scotland through the block grant. Scotland’s
choices have been to fund universities out of its block grant (and cut other areas of
spending), allow higher education funding to decline (and so let its universities fall behind
England), or to follow the English lead. It has chosen the first of those, but found it hard to
sustain the level of funding necessary. 5 That problem will only become worse with the
changes recently proposed by the UK Government following the Browne Review and
Spending Review, involving a severe cut in the teaching grant to universities in England
(which will be passed through the Barnett arrangements) as well as increased funding for
universities through higher tuition fees (which will not).
19. Creating a block grant that makes Scottish public services less dependent on those provided
in England is far from straightforward, but it would be possible to improve the present
arrangements, and to do so at little or no cost to the UK Exchequer. The Lords Select
4

Independent Commission on Funding and Finance for Wales Final Report op cit, especially chapter 5 and
Annex 8.
5
See A. Trench Higher Education and Devolution: Impact and future trends. Universities UK Research
Report. (London; Universities UK, 2008), and posts on higher education at
http://devolutionmatters.wordpress.com/category/policy-issues/
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Committee on the Barnett Formula (which I advised) made a number of suggestions about
institutional structures to redress this issue, which may be of use. 6
Borrowing powers
20. Two approaches to the question of borrowing powers are possible: direct borrowing by the
Scottish Government on the bond markets, and borrowing regulated through HM Treasury
subject to prior conditions and limits. Direct borrowing in the bond market has many
attractions, but also raises the very serious issue of whether there would be an implicit UK
Government guarantee of such borrowing so that Scottish creditors would expect the UK
Government to cover Scottish debts in the event of default. A significant recent book
highlights the political and economic dangers of such a bail-out, and the difficulties of
controlling borrowing by state-level governments if there is an implicit guarantee from the
federal/ central state. 7 Given the constraints on devolved fiscal autonomy noted above and
the heavy reliance of the Scottish Government on the UK Government’s block grant, there
are strong reasons to ensure that the UK Government is able to control the overall amount
of devolved borrowing and so its own liability.
21. That said, the levels set out in the bill and Command paper are low. In particular, the £500
million borrowing limit for cumulative current spending is very tight. It amounts to only 2 ½
per cent of Scottish Government spending in 2008-09, and is subject to further limits when
used to cover mismatches between estimated and actual revenues within a year. It is hard
to see how this will be adequate to cover actual losses if tax revenues should suddenly
decline. Unless these limits were changed, the Scottish Government would be compelled to
cut spending on public services quickly in order to remain within these statutory limits, if
there should be downturn in the wider economy (which itself would be due to factors
beyond the Scottish Government’s control), or for some reason in the collection of tax
revenues.
22. The capital borrowing limit is also low, amounting to the cost of only one or two large-scale
infrastructure projects. Such a limit should put the Scottish Government in a position to
make a choice between the various ways of funding such projects – whether from current
revenues, PFI/PPP type structures, or own borrowing. A low limit for such borrowing will
narrow the choice available to the Scottish Government to fund such schemes, even when
its own revenues are sufficient to enable it to cover the costs of such borrowing.
23. In relation to borrowing, HM Treasury is given extensive powers. Not only will borrowing
have to go through the Treasury, but it will have active powers to control and limit such
borrowing. This is consistent with a view of the Scottish Government as a subordinate one,
not one entitled to make its own decisions in accordance with its own mandate and
accountability to the Scottish Parliament. In this respect, the proposed arrangements
contradict the Calman Commission’s principle of adding financial accountability to existing
devolved political accountability. This provides a strong constitutional basis for such
borrowing, even if carried out through HM Treasury, to be subject to only such legal
constraints as are absolutely necessary for carrying out the reserved function of UK macroeconomic management. There need to be adequate institutional arrangements – including
for scrutiny of HM Treasury’s actions by the Scottish Parliament – to ensure that is the case.
However, there is no provision for this in the Command paper.

6

House of Lords Select Committee on the Barnett Formula, 1st Report of Session 2008–09, The Barnett
Formula, HL Paper 139 (London; The Stationery Office, 2009). See particularly chapters 6 and 7.
7
J. Rodden Hamilton’s Paradox: The promise and peril of fiscal federalism (Cambridge: Cambridge University
Press, 2006).
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Transitional issues
24. The Command paper indicates an extended and phased transitional period, extending until
2016. Given the scale of adjustment necessary on the administrative level, this appears to
be an appropriate period to ensure that the new arrangements will indeed be capable of
functioning when introduced. The Committee will not reminding about the problems at
HMRC revealed by recent disclosures concerning operation of the Scottish variable rate, or
its new computer system. What is important is that there is no slippage in the timetable for
implementation, so that the new powers are available as planned and particularly from
2016. The fact that the timetable is now published will help with that; the Parliament
might also wish to ensure that it is able to take evidence periodically from HMRC to ensure
that this is in fact complied with.
Constitutional issues
25. Three of the bill’s constitutional changes seem particularly worthy of note. All three of
these are matters that have been added in the Command paper, and do not result from
recommendations of the Calman Commission. First, there is the power to enable partial
suspension of Acts of the Scottish Parliament pending their consideration by the UK
Supreme Court under section 33 of the Scotland Act 1998, rather than requiring the whole
Act to be suspended pending determination by the Court (clause 7 of the bill). There is no
parallel to this in the devolution legislation for Wales (passed only in 2006, of course) or
Northern Ireland. Second, there is the power to confer legislative competence on the
Parliament (by ‘un-reserving’ matters in Schedule 4 or 5) for a temporary period only (clause
10). Third, there the provisions giving UK Ministers the power to act to implement
international obligations, even when these relate to a reserved matter (clause 23). The
explanation offered in the Command paper is essentially that such action may be
convenient for practical reasons – but that is already an option, by means of simultaneous
joint action by UK and Scottish Ministers. Many such obligations concern devolved matters,
in a range of areas including particularly criminal law and justice.
26. In the first two cases, the objection is essentially the same. At first glance, each of these
proposals appears to make the devolution arrangements more flexible, and therefore more
workable in practical terms. Certainly, the flexibility of the 1998 legislation has been a
feature that has contributed to its effective working and to the minimisation of ‘devolution
issues’ considered by the courts. 8 The ability to apply the constitutionally-defined devolution
settlement in a flexible way has been valuable. However, these measures risk undermining
its constitutional status, and encouraging UK Government departments to regard
devolution as something that is wholly flexible. That would result in devolution
considerations receiving even less consideration at UK level than they presently do.
Ignorance, incomprehension and neglect of devolution matters is a significant, and perhaps
growing, problem, within the UK Government. Further, they risk an attempt by the UK
Government to control in detail the activities of the Scottish Government or Parliament,
implying a degree of micro-management that is inimical to the principles of devolution set
out in the 1998 white paper Scotland’s Parliament (Cm 3658). These proposals would be
better if they were omitted altogether. If that is not possible, clear and preferably statutory
explanations of the circumstances in which they are to be used, the role of the Scottish
Parliament and Government in their use, and the more general principles to underpin their
use are needed.

8

See further A. Trench (ed.) Devolution and Power in the United Kingdom (Manchester; Manchester University
Press, 2007), particularly chapters 3 and 8.
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27. The provision relating to international law raises further problems. It would already be
possible to obtain the stated desired outcome (a single action implementing international
obligations both in Scotland and in England and Wales), by joint action by Scottish and UK
Ministers. International relations are a reserved matter, and there is therefore no question
that the UK Parliament has sole power to legislate for the implementation of such
agreements. Scottish Ministers are further prevented from any action that breaches UK
international obligations (section 58 of the 1998 Act). This clause creates no requirement
for agreement on the proposed action between the two sets of ministers, nor even any
requirement for consultation with Scottish Ministers about proposed UK action. The
potential scope of such agreements is unlimited but broad. This therefore amounts to a
substantial restoration to UK control of any matter that is the subject of an international
agreement, whether or not the UK Parliament has legislated about it. The necessity for this
is not clear, nor is it clear whether this measure is in fact proportionate to the problem
which it purports to address.
Concluding remarks
28. The Scotland bill is a flawed piece of legislation. Those flaws relate both to what it does
contain, and what it does not. Most of them are part of its design, and are not such that
they can be redressed during its consideration by the Scottish Parliament, or at Westminster.
Rather than representing the end of a process of reviewing and revising Scottish devolution,
it will require further revisions in the coming years (possibly even before it wholly comes into
effect). The Committee, and the Parliament, need to be aware that these proposals present
significant problems, will require continued active engagement by both government and
parliament to be workable, and will be only a staging post on the route to a more durable
and workable system.
February 2011
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Written evidence submitted by Calum MacDonald
Executive Summary
1. The Calman Commission’s recommendation that the Secretary of State should
more actively exercise his powers of direction over the Crown Estate
Commissioners in consultation with Scottish Ministers, needs to be included in
the Scotland Bill in order to answer long-standing concern about the lack of
accountability in Scotland of the Commissioners. I propose an amendment to
Clause 18 of the Bill which would give effect to that Calman Commission
recommendation by requiring the Secretary of State to exercise his powers of
direction after consultation with Scottish Ministers and a National Committee for
Scotland. This would enable the Crown Estate Commissioners to become more
accountable to Scottish interests, along similar lines to the Forestry
Commissioners in Scotland, while retaining their status as a reserved body.
Introduction
2. This submission only comments on Section 18 of the Scotland Bill, which is the
section that deals with the Commission for Scottish Devolution’s
recommendations for the management of the Crown Estate in Scotland. 1
3. The Crown Estate in Scotland consists of the Scottish Crown property, rights and
interests that are managed by the Crown Estate Commissioners (CEC) under the
Crown Estate Act 1961, as part of the UK wide Crown Estate managed by the
CEC.
4. The operations of the CEC in Scotland have long been an issue and the Calman
Commission noted in their report that, in addition to the submissions they
received, concerns over this issue were frequently raised at their public
engagement events.
5. As MP for the Western Isles from 1987 to 2005, I was aware of the deep
disaffection amongst my constituents and in communities elsewhere on the
West Coast of Scotland about the CEC’s management of the Crown Estate. At
the heart of all the complaints was a perceived lack of accountability. In
particular, it proved impossible to identify any Minister who was willing to take
active responsibility for overseeing the CEC in Scotland (although, technically, it
was within the Secretary of State’s remit). This lack of practical and effective
accountability has been exacerbated by developments since devolution.
6. I was also a Scottish Commissioner on the Board of the Forestry Commissioners
(FC) from 2006 to 2009 and Chairman of the National Committee for the
Forestry Commissioners in Scotland. The FC’s response to devolution has been
exemplary by comparison with that of the CEC and holds relevant lessons for the
implementation of the Calman Commission’s recommendations.

1

Report of the Commission on Scottish Devolution (2009)
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7. The FC and CEC are two bodies with similar roles as guardians of the national
land estate. In fact, both bodies emerged in the twentieth century from the
same predecessor, the Commissioners of Woods and Forests.
The
Commissioners of Woods and Forests transferred 100,000 acres to the Forestry
Commission when it was set up in 1919 and, having thus lost responsibility for
the national forests, were renamed the Commissioners of Crown Lands. 2 Up to
the 1950s, the Secretary of State for Scotland was both the Commissioner of
Crown Lands in Scotland and the Minister responsible for the FC. When the
CEC was set up to succeed the Commissioners of Crown Lands in 1956, that
direct Ministerial role was replaced by a Board of Commissioners explicitly
modelled on the FC. Bits of the national estate have since been swopped
between the two bodies, emphasising their similarity of purpose as
administrators of the national land estate.
8. The FC and CEC are both statutory corporations and, while the terminology
differs, in that one manages the ‘National Forest Estate’ and one manages
‘Crown land’, the origins of the estate is the same and the CEC, like the FC, is “a
public body charged with managing public resources for public benefits”. 3
9. Both have been retained as reserved bodies. In fact, the GB Headquarters of the
Forestry Commission is in Edinburgh and a major GB Forest Research centre is
based in Roslin, Midlothian. Although both bodies are reserved, both the FC
and the CEC have to manage the public assets owned in Scotland under Scots
law. However, while detailed provision was put in place at the time of
devolution to enable the FC to work directly with Scottish Ministers, no
equivalent arrangement has yet been put in place for the CEC.
10. The three key innovations which facilitated the new FC settlement after
devolution were:
a) that two Forestry Commissioners for Scotland were to be appointed by the
Secretary of State in Westminster after consultation with Scottish Ministers - a
provision closely akin to that now contained in Clause 18 of the present bill;
b) that the two Scottish Commissioners were to be supported by a National
Committee for Scotland whose members would be appointed by Scottish
Ministers and which would be chaired by one of the Scottish Commissioners see my recommendation in paragraph 14 below; and
c) that the funding of most of the FC’s operations in Scotland would be via the
bloc grant allocated to the Scottish Parliament - this goes beyond the
recommendations in the Calman report so will not be considered further here.
11. These innovations contrast markedly with the steps adopted by the CEC in the
period after devolution, when they dropped the tradition of having a specifically
Scottish Commissioner who was not the Chair, ceased to manage the Crown
Estate in Scotland as a distinct unit of the Crown Estate with its own manager

2
3

Crown Estate Review Working Group ‘The Crown Estate in Scotland’ (2007) Annex 5
House of Commons Treasury Committee ‘The management of the Crown Estate’ (2010) page 2, paragraph 10

115

and accounts, and folded their activities in Scotland into those in the rest of the
UK.
12. I believe that there is an opportunity in the present Bill to put the Calman
recommendations into greater effect by adapting the second of the innovations
described in paragraph 10 above. This would go a very significant way towards
addressing the current lack of accountability of the CEC in Scotland while
retaining the reserved status of the CEC as recommended by Calman
Commission.

Question 1: Which of the recommendations of the Calman Commission on
Scottish Devolution are not implemented by the Bill and why? (Q.1)
13. The Bill as drafted does not adequately reflect the recommendation that: “The
Secretary of State for Scotland should, in consultation with Scottish Ministers,
more actively exercise his existing powers of direction and, having consulted
Scottish Ministers, should give consideration to whether such direction is
required immediately.”
14. The Bill should reflect this recommendation by the addition of a clause as
follows: “a) The Secretary of State will exercise his powers of direction after
consultation with Scottish Ministers; b) The Secretary of State will appoint a
National Committee of Scotland in consultation with Scottish Ministers to advise
on the exercise of these powers; c) the Scottish Commissioner will chair the
National Committee of Scotland.”
15. This change would give proper effect to the Calman recommendation about the
more active exercise of the Secretary’s powers of direction, by providing the
Secretary of State with independent advice from within Scotland about the
operations of the CEC, as well as providing for appropriate consultation with
Scottish Ministers.
16. The change would promote the active engagement of Scottish interests through
the appointment of appropriate stakeholders to the Advisory Committee; it
would enhance accountability to the Scottish Parliament through the
requirement of consultation with Scottish Ministers; while at the same time it
would retain the full status of the CEC as a reserved body as recommended by
Calman.
17. It would also bring the administration of the estate in Scotland presently under
the management of the CEC more closely into alignment with the national
estate that is under the management of FC, and thus lead to a more coherent,
transparent and accountable administration of the national estate as a whole in
Scotland.
Question 3: What are the fiscal and financial implications of the provisions in
the Bill for Scotland?
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18. My recommended amendment to the Bill would have a very small financial
implication for Scotland. The costs of three appointed members of the National
Committee attending five or six meetings a year should total less than £25,000
per annum. This cost should be shared between the CEC and Scottish Ministers,
as should the task of providing the secretariat for the National Committee.
February 2011
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Additional written evidence submitted by Professor Michael Keating, University
of Aberdeen
The debate on fiscal autonomy
There has been a lot of controversy around the Scotland Bill on the question of whether
fiscal autonomy increases economic performance or growth. The problem with this
debate is not that people are giving the wrong answer but that they are asking the
wrong question; or a question that cannot be answered by statistics.
Social scientists seeking explanation look for a cause (independent variable); effect
(dependent variable); relevant cases for comparison; and a causal mechanism. None of
these has been adequately specified.
The independent variable might be decentralization itself, or the fact that devolved
governments are smaller in size. If it is decentralization, this is a complex and
multidimensional factor that cannot be reduced to a single measure; it includes taxes,
spending discretion, types of taxes and intergovernmental relations. These are separate
variables, not reducible to a single index. For example, Scotland already has great
spending discretion but little control over taxes. Of course, if Scotland were to become
independent, it would not longer be decentralized, so the argument becomes irrelevant.
If the argument is that small governments with fiscal autonomy, grow faster then we
should be comparing Scotland with governments of the same size, whether states or
devolved regions (not with ‘decentralized’ governments that could be as big as
California or as small as Prince Edward Island) but in this case the comparators are even
more variegated.
The dependent variable is no easier. Rates of GDP growth are a poor indicator of social
welfare. Some regions are entrepôts through which goods merely flow while others
have natural resources whose value does not accrue to the population. Data at the
regional level are scarce and often unreliable and attributing production to a particular
region is difficult. The devolved unit rarely corresponds to the economic unit.
As for the mechanism, there are two candidates. Some argue that devolved
governments cut taxes to compete and thus attract investment and productive
residents. Others argue that they can increase taxes to provide infrastructure, education
and other public goods that promote development. We cannot say that the same factor
is the ‘cause’ of both of such radically different outcomes; they are a matter of political
choice. Indeed the evidence shows no general connection between levels of taxation
and spending on the one hand and levels of GDP on the other at any level of
government.
If we try to resolve these issues of definition and operationalisation by specifying them
better, we end up with too many variables or ‘degrees of freedom’ to enable any
conclusions to be drawn. This is why the international studies are inconclusive.
Finally, even if we did establish a general association between fiscal devolution and
economic growth, this would have almost no relevance for Scotland. Extrapolating from
aggregate findings to an individual case is known as the ‘ecological fallacy’.
These objections apply irrespective of whether we are looking at GDP levels, economic
performance, or economic growth trends.
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There is a strong case for more fiscal autonomy for Scotland, to bring decisions on
spending and taxation into line, to allow more innovation, and to improve the quality of
policy debate here. Its effect, however, will depend on what politicians do with the
powers; and in a globalized world, economic performance will depend on many factors
outwith the control of government at any level.
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