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FOREWORD 
 
 
There are eight organisations represented on the Crown Estate Review Working Group 
(CERWG):-  the six local authorities listed below that cover the Highlands and Islands of 
Scotland, Highlands and Islands Enterprise (HIE) and the Convention of Scottish Local 
Authorities (COSLA).  These organisations: 
a) have long had concerns over the ways in which the property rights which make up the 

Crown Estate in Scotland, in particular the ownership of Scotland’s seabed and public 
foreshore, are managed; 

b) now consider that the changed circumstances of devolution have created opportunities to 
increase substantially both the public benefits in Scotland from the management of these 
property rights and the level of democratic accountability in Scotland over their 
management;  and 

c) therefore strongly recommend that without undue delay:- 

the Secretary of State for Scotland and Scottish Ministers should, given the changed 
circumstances of devolution, implement an appropriately constituted review to ensure 
that the property, rights and interests which make up the Crown Estate in Scotland 
contribute more fully to the delivery of Scottish Executive policies and the well being 
of the people of Scotland. 

 
The organisations recognise that, while most people have heard of the Crown Estate, many are 
uncertain about what it is or how it is managed.  They therefore established the CERWG as a 
temporary working group to produce a report that: 
− describes the property rights which make up the Crown Estate in Scotland, including their 

nature, ownership, use and management; and 
− suggests ways in which these property rights could be managed to deliver greater public 

benefits and accountability in Scotland. 
 
The purpose of the CERWG’s report is to help inform and stimulate debate about the important 
opportunities which now exist for the property rights of the Crown in Scotland currently managed 
by the Crown Estate Commission, to contribute significantly more benefits to the people of 
Scotland.   
 
The organisations represented on the CERWG have all endorsed this report and are submitting 
the report to the Secretary of State for Scotland and Scottish Ministers in support of their 
recommendation above for a review.  They hope others will join them in calling for the review. 
 
  Highland Council   Highlands & Islands Enterprise 
  Orkney Islands Council  Shetland Islands Council  
  Comhairle nan Eilean Siar     Argyll & Bute Council 
  Moray Council    Convention of Scottish Local Authorities 
 
December 2006 
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PREFACE  

 
 
The Crown Estate Review Working Group (CERWG) was set up to produce a report by 
December 2006 which: 
− describes the property rights which make up the Crown Estate in Scotland, including their 

nature, ownership, use and management; and 
− suggests ways in which these property rights could be managed to deliver greater public 

benefits and accountability in Scotland. 
 
The membership of the CERWG consists of the six local authorities covering the Highlands and 
Islands1 and Highlands and Islands Enterprise, with the Convention of Scottish Local Authorities 
(COSLA) participating as an observer.  The officials representing the members on the CERWG 
are listed overleaf.  The CERWG reports directly to the Highlands and Islands Conveners Group.  
Highland Council provides the secretariat for the CERWG.  . 
 
The CERWG consulted during 2006 on a Preliminary Draft Report (August), First Draft Report 
(September) and Second Draft Report (October) and is grateful for the helpful comments which it 
received.  The CERWG is also grateful for the other assistance that it received from a number of 
individuals and organisations during its investigations into the Crown Estate in Scotland2.   
 

If you have comments on the CERWG’s Report or related matters, please send them to:- 
 

George Hamilton 
CERWG Secretary 

Department of Planning 
Highland Council 

Glenurquhart Road 
Inverness IV3 5NX 

 
Direct phone:  01463.702568 

George.Hamilton@highland.gov.uk 
 

 
This Report is available on Highland Council’s website:  www.highland.gov.uk 

 
 
 
 

                                                           
 
1  Highland Council, Moray Council, Argyll & Bute Council, Shetland Islands Council, Orkney Islands 

Council and Comhairle nan Eilean Siar (Western Isles Council). 
2  The CERWG acknowledges the permission of the Scottish Executive to reproduce Maps 1 and 2 and of 

the Crown Estate Commission to use Map 3. 
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Crown Estate Review Working Group 
 

Chairman 
Councillor Richard Durham 

(Highland Council) 
 
  Highland Council       George Hamilton 
  Highlands & Islands Enterprise     Andrew Anderson 
  Highlands & Islands Enterprise     Iain Sutherland 
  Comhairle nan Eilean Siar      Iain Macleod 
  Shetland Islands Council      Martin Holmes 
  Orkney Islands Council      Paul Maxton 
  Argyll & Bute Council      Kevin Williams 
  Moray Council       Keith Stratton 
  COSLA        Kathy Cameron 
  Special Adviser       Robin Callander 
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THE CROWN ESTATE IN SCOTLAND 
New Opportunities for Public benefits 

 
 
 

SUMMARY 
 
 
1. The Report considers the new opportunities which exist following devolution for the Crown 

Estate in Scotland to produce greater public benefits in Scotland. 
 
2. The Crown Estate is a form of public land managed by a public body for public benefit. 
 
3. The Crown Estate consists of the Crown property, rights and interests managed by the 

Crown Estate Commission (CEC), which also calls itself The Crown Estate (TCE).   
 
4. The property rights belonging to the Crown in the UK are a distinct form of public land from 

property belonging to government departments, and are either managed by the CEC as part 
of the Crown Estate or by government departments. 

 
5. The CEC is a public body first constituted by Parliament in 1956 to succeed the 

Commissioners of Crown Lands and now operates under the Crown Estate Act 1961.   
 
6. The CEC manages the Crown Estate on behalf of the nation and all net surplus revenue 

from the Estate goes to the Treasury for general government expenditure. 
 
7. The CEC has a duty to maintain and enhance the value of the Crown Estate and the return 

obtained from it, but with due regard to the requirements of good management. 
 
8. The Crown Estate in Scotland consists of ancient possessions of the Crown in Scotland and 

some properties bought on its behalf during the 20th century:- 
− main ancient:  ownership of Scotland’s seabed out to the 12 nautical mile limit, property 

rights over the continental seabed out to the 200 mile limit (excluding oil, gas and coal) 
and ownership of around half the length of Scotland’s foreshore. 

− other ancient:  rights to salmon fishing, natural occurring oysters and mussels and to 
mine gold and silver and ownership of two small areas of urban land.  

− modern:  ownership of four rural estates and three urban commercial properties. 
 
9. While these Crown properties and property rights in Scotland are managed by the CEC as 

part of the UK wide Crown Estate, they are a distinct legal component of it because they are 
owned by the Crown in Scotland under Scots law.   

 
10. The most significant ancient possession of the Crown in Scotland is its ownership of 

Scotland’s territorial seabed, as extended from 3 to 12 nautical miles by legislation in 1987.  
Scotland’s seabed accounts for just over half of its total territorial area. 

 
11. The ancient possessions of the Crown in Scotland date from when Scotland was an 

independent kingdom and continued to be managed in Scotland until the 19th century. 
 
12. In 1832, the administration of these Scottish Crown property rights and their revenues was 

transferred to the Commission in London which already managed property rights of the 
Crown under English law in the rest of the UK. 
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13. The CEC is the most recent successor to that 19th century Commission and prior to the 
creation of the Crown Estate in name in the Crown Estate Act 1956, the Crown properties 
and rights in Scotland were known as the Crown Lands of Scotland. 

 
14. While Scotland is a very distinctive part of the Crown Estate, it is also a very small part 

financially.  The Crown Estate in Scotland produces only around 5% of the CEC’s overall 
annual income from the UK wide estate.   

 
15. Most of the CEC’s revenue comes from urban property in England where, compared to three 

in Scotland, the CEC manages over 3,000 commercial properties mainly in London.  The 
CEC promotes itself as one of the UK’s leading property companies. 

 
16. The CEC’s revenue from Scotland in 2005-06 was £14 million.  Each year over 80% of the 

CEC’s revenue from Scotland is net surplus revenue that goes to the Treasury. 
 
17. Under the Scotland Act 1998, the CEC’s administration of the property rights of the Crown in 

Scotland which form part of the Crown Estate and their revenues, were reserved to the UK 
Parliament. 

 
18. There are other property rights of the Crown in Scotland which are not part of the Crown 

Estate and the administration and revenues of which are already devolved with the revenues 
from these rights contributing to the Scottish Consolidated Fund. 

 
19. As the CEC is reserved, Ministerial responsibility for the CEC in Scotland is still a function of 

the Secretary of State for Scotland accountable to Westminster.  Scottish Ministers therefore 
have no direct say over the operations of the CEC in Scotland 

 
20. Devolution has, however, created three main ways by which the Scottish government can 

influence the management of property rights which make up the Crown Estate in Scotland:- 
− ‘ownership’: the powers of the Scottish Parliament to legislate over the property 

rights of the Crown in Scotland, as the Crown’s prerogative functions are not 
reserved nor is property belonging to the Crown, including Scotland’s seabed. 

− ‘regulation’: the powers of the Scottish Parliament to regulate the use of land and 
property rights including those which make up the Crown Estate in Scotland, except 
for general reservations over some uses of all land to the UK Parliament.   

− ‘guidance’: the role of the new public policy context in Scotland as set by the Scottish 
Executive in informing ‘the requirements of good management’ within the terms of the 
Crown Estate Act 1961, for the property rights which make up the Crown Estate in 
Scotland. 

 
21. Scotland can now legislate again over the ‘ownership’ and ‘use’ of the Crown’s property 

rights in Scotland, but the ‘administration and revenues’ of the Crown rights which form part 
of the Crown Estate are still reserved as a legacy of the 19th century.   

 
22. While all the Crown property rights in Scotland are different from those in the rest of the UK, 

some of the rights which the CEC still administers from London are distinctive Scottish 
Crown rights as there are no equivalent Crown rights in the rest of the UK. 

 
23. The response of the CEC to devolution has also been markedly different to that of the 

Forestry Commission (FC), which has strong historical links with the CEC and was in a 
similar position to it at devolution. Both have re-structured their operations in Scotland: 
− the FC has created Forestry Commission Scotland accountable to the Scottish 

Parliament and acting as a department of the Scottish Executive to help deliver the 
Executive’s policies in Scotland 
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− the CEC has ended its management of the Crown Estate in Scotland as a distinct unit 
of the Crown Estate (the Scottish Estate), closed its Scottish HQ and integrated the 
management of the property rights of the Crown in Scotland sector by sector with those 
in the rest of the UK. 

 
24. The CEC’s recent re-structuring away from devolution has increased existing issues about 

the lack of accountability in Scotland over the CEC’s operations in Scotland and the limited 
benefits in Scotland from its management of the Scottish resources which form the Crown 
Estate in Scotland. 

 
25. However, the UK government remains committed to the devolution process and the CEC 

could respond to the new influences of devolution in Scotland at three main levels to 
improve accountability and benefits in Scotland:-  
− within existing structures: for example, by establishing a Scottish Advisory Committee, 

reporting to the Scottish Parliament and developing Scottish policies tailored to Scottish 
circumstances for each of the different components of the Estate; 

− partial devolution:  for example, by re-structuring along similar lines to the FC so that 
the CEC in Scotland is a distinct operation which acts as part of the Scottish Executive 
and manages the Crown Estate in Scotland to help deliver Scottish Executive priorities; 

− full devolution:  by UK legislation returning to Scotland the administration and revenues 
of some or all of the different types of property, rights and interests of the Crown in 
Scotland which are currently managed as part of the Crown Estate. 

 
26. The most prominent issues over the Crown Estate in Scotland are with the CEC’s approach 

to managing Scotland’s seabed and Crown foreshore, including the narrowness of the 
CEC’s focus on securing revenue from developments involving these resources and its 
limited re-investment of those revenues in Scotland. 

 
27. There is particular potential for the management of the seabed and Crown foreshore to 

contribute far greater benefits in the Highlands and Islands with its many island and remote 
rural communities.  The region has half the entire length of Britain’s coastline and around 
half the total number of ports and harbours in Britain.  

 
28. In the changed circumstances of devolution, Scotland’s seabed and foreshore could be 

managed as a national marine estate like Scotland’s national forest estate, to help deliver 
Scottish Executive policies that support the future well being of Scotland’s coastal 
communities and benefit the people of Scotland more generally. 

 
29. There are immediate opportunities within existing arrangements over the Crown Estate in 

Scotland to improve, for example, the position of the 80% of Scotland’s harbours managed 
by the Scottish Executive, local authorities and trust ports in the public interest and which 
play such important roles locally and in the wider infrastructure.   

 
30. The scope for a difference of approach is also illustrated by the difference between the 

CEC’s use of mooring associations as a more economic way to collect many small rents and 
the ways in which they could be used to help build local capacity and give communities a 
greater stake in their local environment. 

 
31. A wider issue is the substantial potential for renewable marine energy generation in Scotland 

with billions of pounds of investment anticipated, and the reservation to the CEC of control 
over the use of Scotland’s seabed for this and the revenues that will come from it, with all of 
this dealt with by the CEC centrally in London as at present. 
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32. The Scottish Executive’s involvement with Scotland’s marine environment continues to 
increase rapidly and the Executive has a Partnership Agreement commitment to consider 
the current management and rental arrangements for Scotland’s seabed. 

 
33. Many factors point to a strong case that the Scottish Executive should become directly 

responsible for the administration and revenues of Scotland’s own territorial seabed and 
associated property rights.   

 
34. The UK Marine Bill planned for 2007 could provide an opportunity through UK legislation for 

the CEC’s responsibilities for Scotland’s seabed and foreshore to be devolved to the 
Scottish Executive 

 
35. The integration of control over the property rights in Scotland’s seabed with the Scottish 

Executive’s existing marine responsibilities offers considerable scope for improvements in 
policy delivery and consequent benefits. 

 
36. Greater public benefits and accountability would also come from the transfer of responsibility 

for Crown foreshore to the respective local authorities in each area.  This role could be 
integrated with their many existing responsibilities over the foreshore and a statutory 
responsibility for the existing public rights over the foreshore. 

 
37. With the two small urban ancient possessions in Scotland which are still part of the Crown 

Estate, part of West Princes Street Gardens, Edinburgh, and the King’s Park, Stirling, clear 
local benefits would come from their ownership being transferred to the local authorities. 

 
38. Examination of the other ancient rights of the Crown in Scotland suggests that they are 

largely archaic or no longer appropriate for Crown ownership and should be abolished, with 
public law provisions and property transfers to Scottish Ministers as necessary. 

 
39. The Scottish Parliament has already abolished the property rights of the Crown as 

paramount feudal superior as part of Scots property law reform and many of these other 
ancient Crown property rights are also of feudal origin. 

 
40. The other component of the Crown Estate in Scotland is the seven modern acquisitions.  It 

might be considered in the new public policy context in Scotland that there should be no 
further purchases of rural or urban investment properties by the Crown in Scotland and that 
the existing properties could be sold in due course. 

 
41. While commercial property is by far the most important part of the 95% of the CEC’s 

business which is outwith Scotland, there is no tradition in Scotland of such properties 
forming part of the possessions of the Crown in Scotland.  

 
42. In considering each of the different types of property rights of the Crown in Scotland which 

make up the Crown Estate in Scotland, there appear many opportunities following devolution 
to improve accountability and benefits in Scotland within existing arrangements and further 
opportunities from reforming those arrangements. 

 
43. The overall considerations set out in the Report support a recommendation that: 

o the Secretary of State for Scotland and Scottish Ministers should, given the 
changed circumstances of devolution, implement an appropriately 
constituted review to ensure that the property, rights and interests which 
make up the Crown Estate in Scotland contribute more fully to the delivery 
of Scottish Executive policies and well being of the people of Scotland. 

_______________ 
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INTRODUCTION 

 
 
1. The purpose of this Report is to promote and inform debate about the recommendation that:-  

the Secretary of State for Scotland and Scottish Ministers should, given the changed 
circumstances of devolution, implement an appropriately constituted review to ensure 
that the property, rights and interests which make up the Crown Estate in Scotland 
contribute more fully to the delivery of Scottish Executive policies and the well being of 
the people of Scotland. 

 
2. The Report recognises that, while most people have heard of the Crown Estate, many are 

uncertain about what it is or how it is managed.  In the Report:-  
o The Crown Estate is a form of public land consisting of the ‘property, rights and 

interests’ managed by the Crown Estate Commission (Crown Estate Act 1961). 
o The Crown Estate Commission (CEC)1 is a public body constituted by the Crown 

Estate Act 1961 to administer the Crown Estate and its revenues on behalf of the 
Crown under the terms set out in the 1961 Act as amended. 

o The Crown Estate in Scotland is a non-statutory label for the property, rights and 
interests in Scotland currently managed by the CEC and which, while forming part of 
the UK wide Crown Estate, are distinct from those elsewhere in the UK as they are 
defined in Scots Law.   

 
3. There is a clear and important distinction in these definitions between the Crown Estate (as 

the asset) and the CEC (as the administration).  In this report, the CEC is consistently 
referred to as the CEC to avoid the confusion which can occur now that the CEC has made 
itself widely known as ‘The Crown Estate’.2   

 
4. The focus of this Report is on the ‘property, rights and interests’ which make up the Crown 

Estate in Scotland and the most obvious indication of their importance is that they include 
Scotland’s seabed, or 53% of Scotland’s total territorial area.  

 
6. The Report has three main parts.  The first provides a background description of the Crown 

Estate in Scotland including the origins and history of the Estate and its management, the 
status of the Estate as a form of public land and the ways in which the Scotland Act 1998 
and devolution have affected the position of the Crown Estate in Scotland.  Main points 
include:- 
o that the ownership of the property rights which make up the Crown Estate in Scotland, 

is vested in the Crown in Scotland under Scots law; 
o that control over the nature of the Crown’s property rights in Scotland is devolved to 

the Scottish Parliament3, together with the power to regulate the use of these rights4.  
                                                           
1   The CEC is often referred to as the Crown Estate Commissioners rather than Commission.  In this report, the 

Commission is used to refer to the statutory body, as opposed to the Board of Commissioners who manage it – as 
with Forestry Commission and Forestry Commissioners.   

2   The promotion of the CEC as The Crown Estate or TCE has been a successful branding exercise.  However, the 
label has no legal status and, for example, legal documents still have to be signed in the name of the Crown Estate 
Commissioners.  The CEC considers that “As a brand, The Crown Estate would confer a wealth of positive values: 
quality, consistency, durability, the very highest of standards” (CEC Rural Bulletin, Spring 2006) 

3  As the Scottish Law Commission has observed: ‘The Crown’s prerogative functions are not reserved, nor is property 
belonging to the Crown.  The Crown’s interest as proprietor of the foreshore and seabed and the public rights held 
by the Crown in trust for the public are therefore not reserved.’ (Law of the Foreshore and Seabed, 2003) 

4   excepting matters reserved over all land in Scotland. 
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of Northern Ireland, Scotland is the only territory taken over by the Commissioners in the 
period 1826-32 where this remains the case1. 

 
9. The Crown lands and land revenues of Scotland at the time when their administration was 

transferred south, mainly involved two elements:   
 - firstly, over 10,000 acres in Caithness which had passed to the Crown in 1689 and 

which produced little rent;  
 - secondly, over 20,000 feu duties, surplus teinds and other charges due to the Crown in 

Scotland, nearly all of which were for relatively small amounts.    
 
10. When the Commissioners took over the Crown’s lands and land revenues in Scotland, they 

appointed legal agents in Scotland to investigate whether other lands and revenues might 
still be claimed for the Crown in Scotland.  During the second half of the 19th century, the 
Commissioners pursued many court cases in Scotland, particularly over foreshore and 
salmon fishing rights2. 

 
 The 20th Century 
 
11. Changes affecting the composition of the Crowns lands and revenues in Scotland during the 

20th century, have included: 
 - the introduction of a new policy by the Commissioners of adding to the Crown Estate in 

Scotland by buying rural estates (from 1909) and urban properties (from 1960s) as 
investments which might subsequently be retained or re-sold. 

 - the addition by legislation of the rights over the continental shelf as an extension of the 
Crown’s seabed rights and the expansion of the seabed rights out to the 12 n.mile limit. 

 - the sale of some ancient possessions, including the lands in Caithness and some 
stretches of coastal salmon fishing, and the ending of most of the small payments due to 
the Crown. 

 
12. Another change happened at the very end of the 20th century at the time of devolution.  In 

1998/9, the CEC conveyed individually on behalf of the Crown to the Secretary of State for 
Scotland, the ownership of Edinburgh and Stirling Castles, Linlithgow Palace, Glasgow 
Cathedral, Arbroath Abbey and over 20 of Scotland’s other most historic buildings. 

 
13. The ownership of all these iconic properties was then, as a result of devolution, transferred 

from the Secretary of State to Scottish Ministers.  More details about the nature of this 
apparently historic transfer, including the reasons behind it and some un-intended 
consequences, are given in Annex 6.  

 

                                                           
1   The others were transferred respectively to the Irish Free State in 1921, the Isle of Man government in 1947 and the 

States of Alderney in 1950. 
2   National Archives of Scotland:  papers reference CR4 
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3.  ADMINISTRATION AND REVENUES 
 
Commissions since 1832  
 
1. The sequence of Commissions responsible for the administration and revenues of the 

Crown’s lands of Scotland since 1832, when the responsibility was transferred south, is 
shown in Table 2. 

 
2. The changes during the 19th century were only that the Commissioners of Woods, Forests 

and Land Revenues as a distinct department of government, was combined with the 
Department of Public Works in 1832 and then separated out again in 1851 as the 
Commissioners of Woods and Forests.  Similarly, the change in 1924 was simply one of 
name by Order in Parliament, following the formation of the Forestry Commission in 1919. 

 
3. During the amalgamation, separation and re-naming of the Commission in the first 100 

years, there were also changes in the resources placed under the Commissioners control 
with, for example, various buildings remaining with Public Works after 18511, the foreshore 
going to the Board of Trade in 18662 and 120,000 acres transferred to the Forestry 
Commission in the 1920s3.    

 
4. The final change to the Commission to date was when, following a Parliamentary Report4, 

the Crown Estate Acts of 1956 and 1961 re-constituted the Commissioners of Crown Lands 
as the Crown Estate Commissioners (CEC).  This replaced the direct control of Ministers 
with an appointed board of management, while Ministers retained (and still retain) a power of 
direction over the CEC under section 1(4) of the 1961Act. 

 
5. The Secretary of State for Scotland was one of the three Commissioners of Crown Lands 

replaced and is still the Minister responsible for Scottish interests under the 1961 Act.  The 
Act did not provide for any specific representation of Scotland’s interests amongst the 
Commissioners.  There has so far, however, always been a Commissioner from Scotland 
who has been given responsibility by the CEC for taking a particular interest in their affairs in 
Scotland5 (see Annex 2). 

 
6. Under the Crown Estate Act 1961, the Commissioners are: 

 “charged on behalf of the Crown with the function of managing and turning to account … the 
Crown Estate” 6 with a general duty “while maintaining the Crown Estate as an estate in 
land…to maintain and enhance its value and the return obtained from it, but with due regard 
to the requirements of good management.”7 

 
Presence in Scotland 
 
7. When the Commissioners took over responsibility for Scotland from 1832, they appointed 

legal agents in Edinburgh to represent their interests.  The senior agent responsible for  

                                                           
1   The only such building in Scotland appears to have been Holyrood Palace 
2   Responsibility for the foreshore was returned to the Commissioners of Crown Lands in 1949. 
3   The only instance in Scotland was 11,500 acres at Inverliever on Lochaweside in Argyllshire – see Annex 5. 
4   Report of the Parliamentary Committee on Crown Lands (1955  Cmnd.9483). Chaired by Sir Malcolm Trustam Eve  
5   There have been four covering the last 50 years: Cameron of Lochiel 1956-70, Captain Sir Iain Tennant 1970-90, 

Angus MacDonald 1990-96 and Ian Grant 1996-present. 
6   Crown estate Act 1961 section  1(1) 
7   Crown Estate  Act 1961 section 1(3) 
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Table 2:   
Commissions responsible for administering 

 the lands and land revenues of the Crown in Scotland 
 from 1832 to present,  

showing the number and type of their Commissioners  
 
 
 1810 Commissioners of Woods, Forests & Land Revenues 

  Government Minister + two permanent officials 
 
 1832 Commissioners of Woods, Forests, Land Revenues & Public Works 

  Two Government Ministers + two permanent officials 
 
 1851 Commissioners of Woods and Forests 

  Two permanent officials until 1912, 
  then + Government Minister (Agriculture) 
 
 1924 Commissioners of Crown Lands 

  Government Minister (Agriculture) + two permanent officials until 1943, 
  then two Government Ministers (Agriculture. & Secretary of State 
    for Scotland) + one permanent official 
 
 1956 Crown Estate Commissioners 

  Up to 7 appointed Commissioners + one permanent official. 
 

(Source:-  ‘The Crown Estate’  by R.B.Pugh  (HMSO 1960)) 
 
 



CERWG    Final Report   December 2006 
 

 24

 
 collecting the land revenues due to the Crown was designated the ‘Crown Receiver for 

Scotland’1.  There was also a solicitor in Wick appointed to oversee the Caithness lands. 
 
8. This position continued until the 1950s with two changes:  firstly the Crown Receiver had 

become a salaried post with a small staff and office in St. Andrews Square, Edinburgh; and 
secondly, the purchase of rural properties meant that additional local agents were appointed 
and in the case of Glenlivet and Fochabers, a salaried factor.   

 
9. All these agents and factors continued to report directly to London.  The issue of transferring 

more management responsibilities to staff in Scotland had been raised for sometime, but the 
Commissioners continued to consider that this would be un-economic due to the small scale 
of the revenues from the Estate in Scotland2.  

 
10. The newly constituted CEC started 50 years ago by reviewing its position in Scotland and in 

1959, transferred the administration of its Scottish operations to Edinburgh3.  Then, in 1977, 
with an expanding work load and increasing incomes in Scotland, the CEC created a 
Scottish Headquarters in Charlotte Square. The CEC noted that “Because of the differences 
between Scottish and English law, amongst other things, it is convenient to have a small 
headquarters in Edinburgh from which the whole of the Scottish enterprise is managed”4. 

 
11. The CEC continued to carry out its work by appointing private companies to manage its rural 

and urban properties and from the mid 1980s, also its foreshore and seabed interests.   
 
12. In 2002, in contrast to the build up of its presence in Scotland over the previous 40 years, 

the CEC: 
 - discontinued its Scottish Headquarters and the post of Head of the Scottish Estate; 
 - amalgamated the Scottish Estate’s operations by sector with those in the rest of the UK; 
 - sold its Charlotte Square property and moved to smaller rented premises in Edinburgh.  
 - ended the CEC’s practice since it was created in 1956 of reporting separately in its Annual 
   Reports on its  operations and accounts in Scotland5. 
 
13. These changes were introduced as part of a UK wide efficiency review.  They also included 

a reduction in the CEC’s staff in Scotland from 29 to 176 and the contracting out of some 
more of the CEC’s work to private management companies7.  The CEC’s new office in 
Edinburgh is referred to just as the CEC’s Edinburgh office and not its Scottish office.  

 
Revenues from Scotland 
 
14. No research appears available on the economics of the first 100 years of the 

Commissioners’ management in Scotland up to the 1930s.  Over the period 1933-52, 75% of 
the total income from all Scottish sources was net surplus revenue.  However, the purchase 

                                                           
1   The term Crown Receiver was of longstanding use in England, but new to Scotland.  The senior representative of 

the CEC in Scotland continued to be called the Crown Receiver for Scotland until 1998, when the title was changed 
to Head of the Scottish Estate. 

2   Royal Commission on Scottish Affairs:  Minutes of Evidence taking in London 28th April 1953 
3   CEC Annual Report 1980.  - except responsibility for matters to do with the foreshore which followed in 1969. 
4   CEC Annual Report 1980. 
5   In 2005 and 2006, the CEC has produce a two sided one page report about the Crown Estate in Scotland at the 

same time as their Annual Report. 
6   CEC / CERWG Minutes of Meeting 20th May 2005 
7   These include, for example, Smiths Gore (rural), Hiller Parker and King Sturge (urban), Bell Ingram and Bidwells 

(marine).  The retained lawyers are Anderson Strathearn WS, while several public affairs and public relations 
companies are also retained (Pagoda, Platform PR, Stan Blackley Associates) 
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of additional properties in Scotland during this period meant that total income and total 
expenditure in Scotland were close at £741K and £731K respectively1.  

 
15. Immediately before the CEC took over in 1956, the ten year average net revenue surplus 

from Scotland of c.£63K was around 5% of the total Crown Estate UK wide revenue and the 
Crown Estate in Scotland has remained at around this percentage contribution since2.   

 
16. Revenues of the Crown Estate in Scotland increased significantly in the 1970s with the 

growth of oil related developments and fish farming.  On the basis of this revenue, the CEC 
started to invest in urban property in Scotland3.  These purchases improved income during 
the 1980s and further changes to create a more focused investment portfolio in the mid 
1990s, meant that urban property accounted for a third of total income by 1996 (Table 3). 

 
17. Over the last ten years, urban property has increased to 40% of total annual revenue in 

Scotland with the proportion contributed by the rural estates and fish farming dropping.  
Table 3 also shows that, for the years for which figures are available (four out of last six), 
over 80% of the CEC’s income in Scotland has been net surplus revenue.   

 
18. The CEC’s UK wide net surplus revenue each year is paid into the Treasury’s Consolidated 

Fund for general government revenues and used for government expenditure.4 
 
19. While the CEC describes itself as a company, it is a statutory corporation and not a 

company in terms of the Companies Acts.  Parliament provides funds towards the costs of 
the Commissioners salaries and the expense of their office (£2.1 million in 2005-06) and 
each year, the CEC’s financial statements are audited by the National Audit Office for 
Parliament.5  

 
20. The Commissioners have to follow directions given to them by the Chancellor of the 

Exchequer and the Secretary of State for Scotland6 and the CEC’s annual accounts are 
prepared in the form and on the basis determined by the Treasury.  The CEC also submits 
annually to the Treasury a forecast of its activities in a corporate plan covering the following 
three years. 

 
21. The amount of net surplus revenue to be paid each year by the CEC to the Consolidated 

Fund is also agreed with the Treasury.  This takes into account the CEC’s short-term funding 
requirements as the CEC has no power to borrow money.  The CEC can also not invest in 
equities or outside the UK.  The CEC has to maintain the Crown Estate as an estate in land 
with such cash and gilts7 as required for its operation.  

 
 

                                                           
1   Royal Commission on Scottish Affairs  op.cit. 
2   Committee on Crown Lands and subsequent CEC Annual Reports. 
3   CEC Annual Report 1979 
4   The payment is made under section 1 of the Civil List Act 1952 
5   see accounting sections in CEC Annual Reports. 
6   Section 1(4) of the Crown estate Act 1961 
7   Gilts are government bonds (their name comes from being gilt-edged in the past) and thus the most secure form of 

investment. 
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Table 3     

 
The Crown Estate in Scotland 

 
Annual Revenue 1996 - 2005 

 
 
 
Year__   ‘96 ‘97 ‘98 ‘99 ’00 ‘01 ’02 ‘03 ‘04 ‘05 
 
Gross Revenue 
Percentage   % % % % % % % % % % 
Urban_   33 30 32 26 34 40 41 - - 40 
Agriculture / Forestry 23 23 25 23 19 19 17 - - 19 
Fish farming  22 25 18 25 25 22 19 - - 19 
Marine / minerals 22 22 25 26 22 19 23 - - 22 
 
 
££s millions  ££ ££ ££ ££ ££ ££ ££ ££ ££ ££ 
Urban_   3.2    4.0     5.6 
Agriculture / Forestry 2.2    2.3     2.6 
Fish farming  2.2    2.9     2.7 
Marine / minerals 2.1    2.6     3.1 
 
Total Gross Revenue 9.7 9.2 9.1 9.9 11.8 13.6 13.2 - 12.4 14.0 
Total Net Revenue - - -  -   9.9 12.1 - - 10.0 11.8 
 
Total Capital Value 104 104 108 105 137 166 166 - 177.1 182.9 
 

(Source: CEC Annual Reports) 
 

 
 
Notes 
 
1. There is no breakdown of the four sectors by either % or ££s for 2002-03 or 2003-04, as these are 

the years where the CEC stopped reporting figures for Scotland.  These were re-introduced at the 
request of the Scottish Executive for 2004-05 and included the Total Revenue and Value figures 
from the previous year 2003-04 for comparison. 

 
2. While the CEC reported figures for Scotland for every year up to and including 2001-02, percentage 

figures were more consistently given during the last ten years than actual amounts of money.  
Financial figures are only therefore given for the starting, mid and final years. 

 
3. The net revenue (the surplus income after expenditure) is over 80% of total revenue in each of the 

four years where figures were given and similar levels of surplus revenue can be anticipated in the 
other years. 
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(ii)  Current Status 
 
 
4.   PUBLIC LAND 
 
1. The property, rights and interests which make up the Crown Estate in Scotland are a form of 

public land managed by a public body (CEC) to produce public benefits (principally in the 
form of income to the UK Exchequer).  

 
2. People are often unclear about the ownership of the property which makes up the Crown 

Estate.  The CEC have traditionally described the property as belonging to the Sovereign in 
right of the Crown and more recently, as owned by the Sovereign1.  As the UK is a 
constitutional monarchy, sovereignty is vested in the Crown and the Crown is represented 
by the monarch (king or queen) who is the Sovereign for the time being.  The property is 
thus held by the Crown or Her Majesty the Queen in a representative or public capacity2. 

 
3. The two main distinctions used by the CEC to explain the ownership of the Crown Estate as 

a form of public land, are that it is neither ‘royal property’ nor government property. 
 
4. The Crown Estate is entirely separate and different from the ‘royal property’ which is either 

held by the Queen and Prince Charles as monarch and heir to the throne respectively, such 
as the Duchies of Lancaster and Cornwall, or which they own in their private capacities, 
such as Sandringham and Balmoral. 

 
5.   The nature of those royal properties and the constitutional convention of the Civil List are 

described in Annex 3, together with the greater contact between the CEC and royal interests 
in England compared to Scotland.  This contact in England is due to the size and nature of 
the two Duchies, the position of the Windsor Estate as part of the Crown Estate and the 
extent of Crown Estate property in central London. 

 
6. The distinction between the royal property and Crown property as public land was well 

established by the 19th century and clear boundaries have existed ever since.  The 
settlement meant that the Crown property managed by Parliament and the government 
consisted of two types:-   
o the property, rights and interests acquired by the government to be managed for the 

purposes of government and held in the name of government ministers; 
o the property, rights and interests now held directly in the name of the Crown and to be 

managed for the purpose of contributing revenue for the purposes of government. 
 
7.  An analogous situation to these two types of public land at a national level, is the distinction 

between property owned by the local authorities as part of carrying out their functions and 
property owned by them as part of their inherited common good fund3.    

 
8.   The ‘common good’ nature of the property, rights and interests which make up the Crown 

Estate in Scotland is reflected in statements by the CEC, such as that in their booklet on 
Scotland published at the time of devolution, that the “estate is in effect held in trust by the 

                                                           
1   CEC Annual Reports;  CEC website 
2   For a fuller explanation, see Callander “How Scotland is Owned” (Canongate 1998)(for example, p.41) 
3   for recent reports, see Andy Wightman and James Perman  “Common Good Land in Scotland” (Caledonian Centre 

for Social Development, 2005) and  Andrew Ferguson “Common Good Law” (Avizandum Publishing, 2006)  
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Commissioners for the benefit of the people”1 or current newsletters, that it is the CEC’s role 
to manage the estate on behalf of the nation2. 

 
9. The clear legal distinction between the nature of this Crown ownership and government 

property does not limit the scope for particular property, rights or interests to move between 
the two ownerships and the boundaries have always been flexible.   

 
10. Some examples of changes, such as the transfer of the ownership of land under the 

Commissioners of Crown Lands to Ministers to help establish the Forestry Commission (3.3 
above), are instances where Parliament has decided that the public interest is best served 
by moving the management of those lands elsewhere in government to be managed directly 
for government purposes.  The conveying of historic buildings in Scotland from the Crown to 
the Secretary of State for Scotland in 1999 (1.13 above) might be seen as achieving the 
same purpose by another means.  In some instances, as with foreshore between 1866-
1949, the administration and revenues are transferred to another part of government without 
a change in ownership from Crown to Ministers.  

 
11. These different forms of Crown land are defined in Section 242 of the Town and Country 

Planning (Scotland) Act 1997.  Section 242 (1) states in part that: 
“Crown land” means land in which there is a Crown interest; 
“Crown interest” means an interest belonging to Her Majesty in right of the Crown or 
belonging to a government department or held in trust for Her Majesty for the 
purposes of a government department. 

 
12.  Section 242 (2) also distinguishes the land “belonging to Her Majesty in right of the Crown” 

into the two types:  that forming part of the Crown Estate managed by the Crown Estate 
Commissioners and that managed by government departments. 

 
13. Section 242 of the Town and Country Planning (Scotland) Act 1997 is the definition of ‘Crown 

land’ cited in Section 122 of the Scotland Act 1998. 
 
 

                                                           
1   “Promoting Development in Scotland” CEC 1998 
2   “Highlands and Islands Update” CEC Spring 2006 
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5.  CHANGES AT DEVOLUTION 
 
1. The devolution settlement under the Scotland Act 1998 means that the property rights which 

make up the Crown Estate in Scotland, are controlled by a mix of reserved and devolved 
matters. 

 
2. The position is summarised in the Explanatory Notes to the 1998 Act:- 

“the Scottish Parliament cannot legislate about the Crown Estate Commissioners or 
their functions of managing the Crown property, rights and interests known as the 
Crown Estate under the Crown Estate Act 1961.  The Scottish Parliament will, however, 
be able to legislate to affect the Crown Estate” 1.  

 
Administration and Revenues 
 
3. Schedule 5 of the 1998 Act, in sections 2(3) and 3(3)(a) respectively, reserves:-  

− “the management (in accordance with any enactment regulating the use of land) of the 
Crown Estate”  

− “the hereditary revenues of the Crown, other than revenues from bona vacantia, ultimus 
haeres and treasure trove” 

 
4. As a result, the administration2 and revenues of the Crown Estate in Scotland and the terms 

of the Crown Estate Act 1961 are reserved to Westminster and the Secretary of State for 
Scotland continues to be the Minister responsible in the 1961 Act for Scottish interests.  This 
includes the power of direction over the Commissioners under section 1(4) of the 1961 Act.  

 
5. This reservation of the 1961 Act means that the Scottish Parliament and the Scottish 

Executive have no direct authority over the CEC and its operations in Scotland. 
 
6. The three hereditary revenues excepted from the reservation come from the three forms of 

‘ownerless property’ in Scots law:  bona vacantia (no heir), ultimus haeres (no owner) and 
treasure trove.  The administration and revenues of the Crown’s property right in Scotland to 
‘ownerless property’ were not transferred to London in the 19th century with that of the other 
Crown property rights that now make up the Crown Estate in Scotland.  The Crown’s right of 
‘ownerless property’ has always continued to be administered in Scotland and is devolved to 
the Scottish Parliament, with the revenues contributing to the Scottish Consolidated Fund 
(see Annex 4). 

 
Ownership and Use  
 
7. While the administration and revenues of the property rights which make up the Crown 

Estate in Scotland are reserved to Westminster, control over the Crown’s ownership of these 
property rights and the regulation of their use are devolved to Holyrood. 

 
8. Schedule 5 of the Scotland Act 1998, section 3(1), states that “property belonging to Her 

Majesty in right of the Crown” is not reserved.  As the Scottish Law Commission observed in 
their 2003 report on ‘The Law of the Foreshore and Seabed’ in Scotland: 

                                                           
1   http://www.opsi.gov.uk/acts/en1998/98en46-u.htm#sch5ptu 
2   The terms ‘administration’ and ‘management’ are often used inter-changeably in this context.  The CEC’s 

responsibility has traditionally been described as being to administer the Crown’s rights and revenues and this use 
is generally followed in this report.  The CEC then manage land and property as a result of the rights they 
administer. 
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 “The Crown’s prerogative functions are not reserved, nor is property belonging to the 
Crown.  The Crown’s interest as proprietor of the foreshore and seabed and the public 
rights held by the Crown in trust for the public are therefore not reserved.’” (para. 1.14) 
 

9. The authority of the Scottish Parliament in such respects is illustrated by one of the 
Parliament’s earliest Acts which abolished the Crown’s property right as paramount or 
ultimate superior of all feudal land in Scotland1.  The reason that the ultimate superiority is 
covered separately from 3(1) in 3(2) of the 1998 Act as not reserved, was simply to ensure 
that the right could be abolished “because it is not clear whether such property can be said 
to belong to the Crown “in right of the Crown” “ 2. 

 
10. In addition to this control over the Crown’s property rights in Scotland, the Scottish 

Parliament has the authority to regulate the use of these property rights.  As the CEC noted 
on the eve of devolution: 
“all land in Scotland will come under the jurisdiction of the Scottish Parliament.  Crown 
Estate land is no exception and will be subject to new laws and regulations in the same 
way as that of all other land owners”3 

 
11. There are no specific reservations affecting the lands, buildings or other property rights 

which make up the Crown Estate in Scotland.  This includes the seabed and other marine 
rights where most types of activities are also regulated by the Scottish Parliament4.   

 
12. While the property rights managed by the CEC are covered by the general legislation of the 

Scottish Parliament regulating the use of land, the Parliament can also pass legislation that 
relates only to particular components of the Crown Estate.   

 
13. In the debates on the Scotland Bill in 1998, there was specific discussion of land reform and 

the Crown Estate in Scotland.  The government set out its view that the “functions of the 
Commissioners in managing the Crown Estate” would be reserved, while “the property and 
interests that form the Crown Estate” would not be reserved and therefore subject to land 
reform legislation by the Scottish Parliament5.  The CEC wrote at the time in the context of 
the Parliament’s power to legislate over land and property, that “In this way, we are not an 
obstacle to land reform”6. 

 
Policy Context 
 
14. In addition to powers over the ownership and use of the property rights making up the Crown 

Estate in Scotland, devolution has also created a third non-legislative level at which the 
Scottish Parliament and Scottish Executive can “affect the Crown Estate”7.   

 
15. The existence of the Parliament and Executive creates a new public policy context in 

Scotland and as recognised by the CEC8, it is bound to conform to and support the Scottish 
Executive policies subject only to the constraints of its own legislation, the Crown Estate Act 

                                                           
1   Abolition of Feudal Tenure etc. (Scotland) Act 2000 
2   Explanatory Notes to the Scotland Act 1998  http://www.opsi.gov.uk/acts/en1998/98en46-u.htm#sch5ptu 
3   “Scotland: Promoting Development ”  CEC booklet 1998 
4   This is described in detail in Annex 14 
5   Hansard  19th May 1998 Cols.806-813 
6  ‘Scotland: Promoting Development’  CEC 1998 
7   phrase from Explanatory Note to 1998 Act – see para 5.2 above. 
8   for example, CEC / CERWG Minutes of Meeting 20th May 2005;  statement by CEC Chairman at CEC/CERWG 

Meeting 12th June 2006 
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1961.  This is because the CEC is a public body operating in Scotland and also has its own 
statutory duty always to have “due regard to the requirements of good management”1.  

 
16. Significant aspects of “good management” are and can be defined in Scotland by Scottish 

Executive policies.  An early example of significance later in this report2, was the CEC 
drawing up and adopting its own set of community involvement guidelines at the request of 
the Scottish Executive3. 

 
17. In 1998, in anticipation of this new policy context, the CEC indicated in a submission to the 

Scottish Office that the CEC would be willing to submit reports annually to the Scottish 
Parliament on the CEC’s activities and finances in Scotland if requested by the Parliament4.  
Whilst the offer has not been taken up and the CEC makes no reports to the Scottish 
Parliament, the CEC’s offer still stands.5 

                                                           
1   Crown Estate Act 1961 section 1(3)  
2   While the CEC produced these guidelines, they were never followed up and neither CEC staff or agents seem 

familiar of them.  The Forestry Commission in Scotland has, by comparison for example, developed their community 
guidelines into fuller publications and implemented policies to deliver the intended community benefits.  The lack of 
a constructive approach to local community interests by the CEC is reflected in accounts of their management in 
subsequent sections of this report (e.g. 15 and 16).  

3   “The Crown Estate and the Community”  (CEC 1999) – http://www.caledonian.org.uk/land/community.htm 
4   In the CEC’s response to the  Scottish Office’s report “Identifying the Solutions” (Land Reform Policy Group 

Sept.1998).  Also CEC letter from Head of Scottish Estate 19th November 1998. 
5   Chairman of CEC at meeting with CERWG 12th June 2006 
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6.  RESPONSE TO DEVOLUTION 
 
1. Devolution introduced profound changes to the governance of Scotland with the creation of 

the new Scottish Parliament and Scottish Executive.  This has greatly increased the 
accountability of government in Scotland to the electorate in Scotland. 

 
2. While the Scotland Act reserved the CEC and its operations in Scotland to Westminster, 

devolution has changed the circumstances of the property rights which make up the Crown 
Estate in Scotland with: 
− the Scottish Parliament able to legislation over the nature of the Crown’s property rights 

in Scotland and to regulate most uses of these rights; and 
− the Scottish Executive able to set the policy context for property rights which make up 

the Crown Estate in Scotland within the overall terms of the Crown Estate Act 1961. 
 
3. Despite that degree of devolution and the UK Government’s continuing commitment to the 

devolution process and further devolution where appropriate1, the CEC has re-structured its 
operations in Scotland so that the CEC has since 2002:  
− ended the management of the Crown Estate in Scotland as a distinct unit within the 

CEC’s UK wide operations;  and 
− absorbed the management of the property rights which make up the Crown Estate in 

Scotland into its operations in the rest of the UK on a sector by sector basis2. 
 
4. Under this arrangement, there is no longer a CEC Head of Estates in Scotland with 

responsibility for CEC policies in Scotland across different sectors and the CEC’s contact for 
cross-sector policy considerations in Scotland, is the part-time Commissioner designated by 
the CEC as having special responsibility for Scottish Affairs3.  At present, the ‘Scottish 
Commissioner’ role is also combined with the duties of being CEC Chairman. 

 
5. The end of the Crown Estate in Scotland as a distinct unit of the Crown Estate is explained 

by the CEC as part of an organisation wide review to improve co-ordination and efficency.4  
However, the change was also apparently intended to safeguard the future of the Crown 
Estate in its current form in the changed circumstances of devolution. 

 
6. This response by the CEC to devolution, whatever its aims, can be set in context by 

comparing it with that of the Forestry Commission.  These two Commissions are similar as 
public bodies and there are strong historical links between them as organisations (Annex 5).  
The CEC and FC were also in very similar positions at devolution - both reserved 
Westminster public bodies; both subject to a power of direction by the Secretary of State for 
Scotland5 and managing respectively Scotland’s two most extensive public estates6. 

 
7. The FC has, like the CEC, re-structured its operations in Scotland since devolution.  

However, the results have been very different.  The FC has re-structured to create Forestry 
Commission Scotland reporting to and funded through the Scottish Parliament, acting as a 
department of the Scottish Executive and implementing the Scottish Forestry Strategy with 
its focus on the delivery of public benefits in Scotland and widespread stakeholder 
involvement. 

                                                           
1   for relevant example, see statements in DEFRA Consultation Paper on the Proposed Marine Bill (March 2006) 
2   see section 2 and Annex 1 for more details. 
3   currently, Ian Grant. See Annex 2 for more about the ‘Scottish Commissioner’. 
4   for example, minutes of CEC / CERWG meeting 29th November 2005 
5   section 1(4) in the Crown Estate Act 1961 and Forestry Act 1967  
6   see section 4 for distinction between property vested in the Crown and in the government as forms of public land.  
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8. There is thus a marked contrast between the changes adopted by the FC since devolution of 

greater accountability and responsiveness to the new devolved context in Scotland and the 
CEC’s absorption of its Scottish operations into those for the rest of the UK.  

 
9. There appears to have been little response to this contrast by either the Secretary of State 

for Scotland or the Scottish Executive. 
 
10. Within the reduced role of the Secretary of State for Scotland following devolution, the 

continuing lead responsibility for the CEC appears to be of a different nature to the other 
matters now dealt with by that role.  The responsibility is described as a “remnant function” 
post devolution1 and is seen as involving the Secretary of State being consulted by the CEC 
simply on formal matters, such as the appointment of Commissioners.  The Secretary of 
State is, however, still responsible for the Ministerial power of direction over the CEC in 
Scotland in the Crown Estate Act 1961 and, as the CEC has commented: 

“the power of direction is a very wide one, covering all matters within the 
Commissioners legal competence, and subject only to prior consultation”2 

 
12. Within the Scottish Executive, no Minister has official responsibility for the CEC because it is 

a reserved matter and no member of staff appears to have had the CEC’s operations in 
Scotland as part of their remit.  While the CEC’s involvements in Scotland relate to the 
responsibilities of several Scottish Ministers3, most contact between the Scottish Executive 
and CEC appears to be with the new Head of the Executive’s Environment and Rural Affairs 
Department4.   

 
13. However, the longstanding lack of responsibility within the Scottish Executive for CEC 

related matters, has contributed to a lack of awareness amongst Scottish Executive officials 
of the CEC and how the changed circumstances of devolution have created opportunities to 
affect the management of the land and other property rights which make up the Crown 
Estate in Scotland. 

 
 

__________ 
 
 

                                                           
1   Department of Constitutional Affairs:  Devolution Guide No.3 (current) 
2   CEC Annual Report 1959 
3   including, for example, the Minister for Rural Affairs, Minister for Transport, the Lord Advocate… 
4   In January 2005, as noted in the CEC’s Board Minutes (Annex 18), the Minister for the Scottish Executive 

Environment and Rural Affairs Department (SEERAD) proposed that the CEC should establish contact with Richard 
Wakeford as SEERAD’s new Head of Department following his previous post as Chief Executive of the Countryside 
Agency in England from 1999-2004 (Scottish Executive website).   
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Part Two 

 
COMPONENT PROPERTY, RIGHTS AND INTERESTS 

 
 

 (i)  Lesser Interests 
 
 
7.  CONTEXT 
 
1. The first part of this Report identified the property rights which make up the Crown Estate in 

Scotland (Table 1), outlined the origins and development of the Estate and described how, 
as a result of devolution: 
− powers to legislate over the Crown’s property rights in Scotland and to regulate most 

uses of these rights, are devolved to the Scottish Parliament; 
− powers to legislate over the administration and revenues of the Crown property rights 

forming the Crown Estate in Scotland, are reserved to the UK Parliament. 
 
2. The first part also noted that, following devolution:-  

− the Crown Estate Commission (CEC) has re-structured its operations in Scotland and 
now no longer manages the Crown Estate in Scotland as a distinct unit of the UK wide 
Crown Estate; 

− the Secretary of State for Scotland still has a statutory power of direction over the 
CEC’s operations in Scotland and the Scottish Executive now has scope to exert wide 
ranging influence over the CEC’s operation through the new public policy context in 
Scotland. 

 
3.  This second part of the Report now considers the case that:-  

the Secretary of State for Scotland and Scottish Ministers should, given the changed 
circumstances of devolution, implement an appropriately constituted review to ensure 
that the property, rights and interests which make up the Crown Estate in Scotland 
contribute more fully to the delivery of Scottish Executive policies and the well being of 
the people of Scotland. 

 
4. Scottish Ministers have already implemented such a review with Scotland’s other main 

public estate, the National Forest Estate.  They also initiated this in response to ‘the 
changed circumstances of devolution’ and carried out the review in 2003-04.  Taking that 
review’s remit and terms of reference and substituting the words ‘Crown’ for ‘Forest’ and 
‘marine’ for ‘forestry’, illustrates their applicability in this context:  
− The purpose of this review is to take stock of our National Forest ( / Crown) Estate and 

to ask whether its current size, nature and geographic distribution are appropriate for 
the 21st century 

− To review the long term role of Scotland’s National Forest ( / Crown) Estate, making 
recommendations to Ministers about changes that can improve its abilities to deliver the 
priorities set out in the Scottish Forestry ( / Marine) Strategy, together with other 
Scottish Executive policies1 

 
                                                           
1   both bullet points from Ministerial Foreword in “Review of Land Managed by Forestry Commission Scotland”  FCS 

Consultation Paper, 2003 
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5. The Review of Scotland’s National Forest Estate took place after issues of alignment and 
accountability had been sorted out1.  The Secretary of State for Scotland’s power of direction 
over the FC had been transferred to Scottish Ministers and FC Scotland created.  The 
review was about implementing change to capitalise on the new opportunities. 

 
6. The FC and Scottish Office had agreed those changes during the lead up to devolution.  At 

that time, there were also “numerous discussions between the CEC and Scottish Office 
officials about the devolution of the Crown Estate”2.  In these, the CEC went “to some 
lengths to clarify the fact that the land and property of the Crown Estate in Scotland will be 
subject to the laws and regulations of the Scottish Parliament”3. 

 
7. The other outcome of the ‘devolution settlement’ between the CEC and the Scottish Office 

was agreement that the CEC would convey the ownership of Edinburgh Castle and other 
historic buildings from the Crown to the Secretary of State for Scotland for transfer to 
Scottish Ministers.  The transfer of 26 properties took place in 19994.   

 
8. This part of the Report reviews the position of the Crown Estate in Scotland now. The Report 

describes the results of the CERWG’s investigations by examining: 
− firstly, the nature, use and management of each of the different types of property, rights 

and interests listed 1-14 in Table 1 as components of the Crown Estate in Scotland; 
− secondly, the combination of these property rights and interests as an ‘estate in land’5. 

 
9. The fourteen components are divided in the Report into two groups:  

Main Interests:  the properties and rights that are actively managed as economic resources -  
the urban and rural properties (Table 1: No.11), salmon fishing (No.7) and principal marine 
rights (foreshore, seabed, continental shelf)(Nos. 1-3).   
Lesser Interests: the ancient possessions and other minor rights which are of limited 
economic and social significance (Nos. 4-6, 8-10 and 12-14). 

 
10. The ‘Lesser Interests’ account for two thirds of properties and rights in Table 1 (9 out of 14).  

They are dealt with first in the following sections to ‘clear the ground’, because it appears to 
be the case from the CERWG’s investigations that each of the ‘Lesser Interests’ should, like 
Edinburgh Castle, no longer form part of the Estate, given the changed circumstances of 
devolution and independent of any wider considerations about the future of the Crown 
Estate in Scotland.   

 
11. The subsequent sections on the ‘Main Interests’ do each involve a range of wider issues and 

lead to the consideration of the overall Crown Estate in Scotland in the final sections of the 
Report, including: 
− the responsiveness and accountability of the management of the Estate to the new 

policy context in Scotland following devolution, and  
− the extent to which opportunities now exist for key components of the Estate to produce 

greater economic and social benefits in Scotland. 

                                                           
1   Annex 5 for more detail 
2   Hansard 19th May 1998 col.812 
3   Letter of 18th November 1998 from Michael Cunliffe, Head of Scottish Estates, Crown Estate Commission 
4   Annex 6  
5   The CEC has to maintain the Crown Estate as “an estate in land” (Crown Estate Act 1961 s.1(3)) 
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8.  CASTLES AND OTHER HISTORIC SITES    (Table 1: Nos.9 and 10) 
 
1. During 1999, the Crown’s ownership of Edinburgh Castle, Stirling Castle, Linlithgow Palace, 

Arbroath Abbey and over twenty more of Scotland’s historic sites, was conveyed by the 
Crown Estate Commissioners (CEC) on behalf of the Crown to the Secretary of State for 
Scotland for transfer to Scottish Ministers. 

 
2. An account of the transfer is given in Annex 6 and from which it might be noted that:-  

− Despite the apparent significance of this transfer, particularly when the new Scottish 
Parliament was starting up, the transfer was not reported in the CEC Annual Reports 
and there seems to be a wider lack of published information available about the 
purpose and full extent of the transfer. 

− None of the properties which were transferred by the CEC is identified in the CEC’s lists 
of properties making up the Crown Estate in Scotland, as published in its annual reports 
since it was formed in1956. 

− The transfer was intended to be a ‘tidying up’ exercise to clarify that all these properties 
were managed by the government and not by the CEC and included properties where 
at most, the CEC “may have had a nominal historic interest”1. 

− While the aim was to ensure any Crown Estate rights were removed from these 
properties and the CEC has claimed that this was done2, the CEC reserved the mineral 
rights over all the properties conveyed together with another reservation considered not 
competent in Scots law3.  

− The CEC has recently acknowledged that the reservations were made4, but the CEC 
has yet to indicate whether it intends to correct the situation by conveying the reserved 
Crown rights for each of the 26 properties to Scottish Ministers. 

 
3 The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o the Crown rights reserved as part of the Crown Estate in Scotland over Edinburgh Castle 

and each of the 25 other properties transferred in 1999, should now be conveyed to 
Scottish Ministers.  

 
4. The removal of the reservations has an important symbolic value, given the iconic nature of 

the buildings involved.  The 1999 transfer did not, however, involve the ownership of these 
buildings being conveyed “to Scotland”.  The transfer was between the Crown in Scotland 
and the government in Scotland and thus between forms of public land5.  The matter being 
settled was the management of the properties. 

 
5. The 1999 transfer reflected the conclusion that, to the extent that the Scottish Executive was 

not already responsible for managing these important Scottish properties, then they should 
be.  The transfer recognised that the Scottish Executive has Historic Scotland to manage 

 

                                                           
1   CEC letter 13th March 2006 
2   for example, CEC Statement of Interests 19th October 2005;  CEC Chairman at CEC / CERWG meeting 12th June 

2006 
3   see Annex 6 
4   CEC letter 6th July 2006 
5   see Section 4 
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 such properties and that it is not a role of the CEC in Scotland to be the custodian of these 
types of nationally important historic buildings and sites1.   

 
6. The Crown Estate in Scotland now includes no such historic buildings (see Table 1).  

However, there are two small areas of Crown land which had always been associated with 
Edinburgh and Stirling Castles respectively, which still form part of the Crown Estate in 
Scotland: 
− 5 hectares of West Princess Street Gardens, in Edinburgh; (Table 1: No. 9) 
− the King’s Park holding in Stirling, (Table 1: No.10) 

 
7. The histories and current positions of these two sites are described in Annexes 7 and 8.  In 

each case, there seems no clear public benefit in these small and isolated sites continuing to 
form part of the Crown Estate.  It also appears that conveying them from the Estate to the 
respective local authorities would produce important local benefits.   

 
8. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o the small part of Princes Street Gardens within the Crown Estate should be conveyed to 

Edinburgh City Council, so that the area can be fully integrated into the Council’s 
ownership and management of the rest of Princess Street Gardens.  

o the lands of the King’s Park and associated areas in Stirling which form part of the Crown 
Estate should be conveyed to Stirling Council as currently under negotiation (see Annex 
7). 

 
9. The remaining buildings and lands forming part of the Crown Estate in both urban and rural 

Scotland, are all parts of the investment properties managed by the CEC in Scotland as 
described in sections 12 and 13.  

 

                                                           
1  The absence of such properties is a distinctive feature of the Crown Estate of Scotland compared to that in England, 
where the CEC manages many historic properties, including 1,000 listed buildings (CEC website).  These include the 
Windsor Estate which is the only part of the UK wide Crown Estate which the CEC can not sell under the 1961 Act.  
(section 5 of Act) 
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9.  WHALES AND OTHER MARINE SPECIES          (Table 1: Nos.4, 5, and 6) 
 
1. The ancient Crown right in Scotland to certain larger whales (Table 1, No.4) is of medieval 

origin and might sound archaic.  However, the right has continued to be of relevance 
because of stranded whales and has become of greater significance due to the increasing 
number of stranded whales on Scotland’s coastline.   

 
2. An account of this Crown right is given in Annex 9 and from which it might be noted that:  

− the number of whales stranded on the Scottish coast has more or less doubled in the 
last five years;. 

− some stranded whales have to be removed on grounds of public and environmental 
health and removing a large whale can cost up to £15K or more to clear, depending on 
circumstances; 

− the Crown’s right is taken to apply to whales of 25 feet or more in length and local 
authorities can potentially receive a 100% refund from the Scottish Executive for the 
cost of clearing whales of this size where their removal is necessary. 

 
3. The account in Annex 9 also highlights the anomaly that:- 

− the CEC claims that the right of the Crown in Scotland to certain larger whales is a part 
of the Crown Estate in Scotland1;  

− the Crown Estate is defined as the property, rights and interests managed by the CEC2; 
− the CEC acknowledges that it takes no part in administering the right or contributing to 

the cost of removing stranded whales3; 
− the Crown’s right was devolved under the terms of the Scotland Act 1998 and is 

administered and funded by the Scottish Executive through its Environment and Rural 
Affairs Department.  

 
4. While the CEC’s mistake in claiming this Crown right as part of the Crown Estate should be 

corrected, there are also other issues with this archaic Crown right.  These include the 
historic legacy of ‘the 25 feet rule’ and constraints affecting the involvement of Scottish 
Natural Heritage (SNH) with stranded whales4. 

 
5. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o the devolution of the administration of the ancient Crown right in Scotland to certain 

whales provides the opportunity for the various confusions and constraints associated 
with it, to be sorted out; 

o the Crown’s property right should be replaced as part of that modernisation by a 
contemporary measure to deal with the increasing number of stranded whales as part of 
Scotland’s wildlife legislation.  

 
6. There would be significant public benefits from reform of this Crown right as it would enable 

the Scottish Executive: 

                                                           
1   CEC Statement of Interests 19th October 2005 
2   Crown Estate Act 1961 
3   CEC letter 6th July 2006 
4   as described in Annex 9 
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− to integrate all aspects of dealing with stranded whales within SNH’s existing 
responsibilities for the protection and conservation of all whales in Scotland’s territorial 
waters; 

− to include as part of this, a more appropriate scheme in partnership with local 
authorities for the removal of stranded whales where necessary   

 
7. However, in the context of this report, the main point is that the right of the Crown in 

Scotland to certain whales is an example of a Crown property right which is already 
devolved and managed by the Scottish Executive.  There are other Crown property rights 
where this is also already the case1.  There are other rights where it should be the case. 

 
8. There are two examples of other medieval Crown property rights over marine species which 

do currently form part of the Crown Estate in Scotland and where the public interest in 
Scotland should be represented and managed by the Scottish Executive rather than involve 
the CEC. 

 
9. The two property rights are the Crown’s rights in Scotland to naturally occurring native 

oysters and mussels respectively (Table 1: Nos. 5 and 6).  The Crown has no equivalent 
rights in the rest of the UK.  These Scottish rights are described in Annex 10 and from which 
it might be noted that:-  
− While these species do have some economic significance, their financial value to the 

CEC is through foreshore and seabed charges from those managing the species 
commercially and not directly from the Crown’s ancient rights to the species.   

− Measures to conserve these species and regulate their exploitation are all matters dealt 
with by the Scottish Executive and removing the separate Crown property right to the 
species would improve integration and clarify roles.  

− The removal of the ancient right to take these native species would enable them to be 
managed like other, similar marine species (e.g. scallops), through Scotland’s wildlife 
and fisheries legislation.   

− this modernisation would also enable native oysters and mussels to be included in the 
public rights over foreshore, as proposed by the Scottish Law Commission (SLC)2 while 
still safeguarding the need of commercial users for exclusive rights. 

 
10. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o the management of the ancient Crown rights to native oysters and mussels currently 

administered by the CEC, should be devolved to the Scottish Executive; and that 
o the conservation and management of these species should all be dealt with by the 

Scottish Executive through SNH and appropriate Scottish wildlife and fisheries 
legislation. 

 
11. There are parallels between these proposals for the Crown rights to oysters and mussels, 

and the transfer of historic buildings in 19993.  The difference is that in that later case, the 
Scottish Executive’s agency for managing such matters in Scotland is Historic Scotland, and 
in the case of the whales, oysters and mussels, it is SNH. 

                                                           
1   for example, the Crown’s rights to ownerless property (Annex 4), right of public navigation (see next footnote) 
2  SLC Report on the Law of the Foreshore and Seabed 2003 paragraph 3.14 –  The public right proposed by the 

SLC’s involves another ‘set’ of Crown property rights, other than the Crown property rights which form part of the 
Crown Estate in Scotland.  These are the public rights held by the Crown in trust for the public.  The management of 
these Crown rights is already devolved to the Scottish administration (see sections 15 and 16) 

3   previous section and Annex 6 
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10.  GOLD and SILVER                   (Table 1: No.8,) 
 
Background 
 
1. The oldest Act still in force from the Scottish Parliaments before the Union of 1707, is the 

Royal Mines Act 1424.  The Act confirmed the reservation of the mining of gold and silver in 
Scotland to the Scottish Crown.   

 
2. Another related Act, the Mines and Metals Act 1592, is also still current.  These two Acts are 

amongst 94 Acts from the former Scottish Parliaments that were still current in 19951. 
 
3. The ancient Crown right to gold and silver is part of the regalia minora in Scots law and thus 

can be alienated or disposed of by the Crown to others.  
 
4. The administration and revenues of the right of the Crown in Scotland to mine gold and 

silver was transferred from Edinburgh to Whitehall in the 1830s2 and the right now forms part 
of the Crown Estate in Scotland managed by the Crown Estate Commission (CEC).  

 
5. While there was mining for gold and silver in Scotland historically, there appears to have 

been none during the 20th century.   However, in 1996, the CEC granted the first lease ‘in 
modern times’ for a commercial gold mine in Scotland3.  The 21 year lease is for a mine at 
Cononish just south of Tyndrum in Perthshire, but the mine has not been developed to date 
as the international price of gold has not been considered high enough4. 

 
6. The CEC is also responsible for issuing licences to prospect for gold and silver in Scotland,  

Recent examples include licences to prospect at Aberfeldy and the Ochil Hills in Perthshire, 
Kilmelford in Argyll and Arthrath in Aberdeenshire.5  

 
7. The Crown Estate also includes the separate Crown right to gold and silver in English law, 

which is also of medieval origin and known as “mines royal”6.  
 
Significance 
 
8. Gold and silver have been of great cultural significance to societies for thousands of years 

and the right to these metals was claimed by monarchs throughout the kingdoms of 
medieval Europe  

 
9. The long associations of gold and silver with sovereignty and nationhood have always meant 

that the Crown right to these metals has a particular significance compared to other Crown 
property rights.   

 
10. The Crown of Scotland is itself made out of Scottish gold7.  The Crown has been kept with 

the other Honours of Scotland in Edinburgh Castle since the Union of Crowns:  “They are 
the oldest Crown jewels in the UK and amongst the oldest in Christendom”8.  

 

                                                           
1  Hansard 4th December 1995  Col.65 
2  see Annex 1 for general history 
3  CEC Annual Report 1996 
4  During 2006, the price of gold has reached a 25 year high.  Sunday Herald 16th April 2006 
5  Herald, 4th January 2007 “Golden Opportunity: mine firm gets go-ahead at four sites”. 
6  This English right appears to generate a commercial revenue –CEC Annual Report 2005, page 6 
7  Burnett, C and Tabraham, C ‘The Honours of Scotland’ (Historic Scotland 2003) page 25.  The gold for the current, 

16th century, Crown of Scotland was from Crawford Moor in Upper Clydesdale. 
8  op cit. Historic Scotland 2003 (quote from back cover) 
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11. The right to mine gold and silver in Scotland has always remained owned by the Crown in 
Scotland in Scots law and now there is also a Scottish Parliament again with the power to 
legislate over the right.  However, control over the administration of the right is not in 
Scotland, but still managed by “a leading property company” based in London1. 

 
12. Given the changed circumstances of devolution, it appears a particular anomaly that the 

administration of such a nationally significant Scottish right is not under the authority of the 
Scottish Parliament.   

 
13. The transfer of this function to the Scottish administration would not be financially significant 

to the CEC given the lack of commercial mining at present.  The transfer would, however, be 
significant to Scotland as the return of a symbol of nationhood, as has happened over recent 
years with examples such as the Stone of Destiny.    

 
14. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o the administration of the ancient right of the Crown in Scotland to gold and silver which is 

currently handled by the CEC, should be transferred to the Scottish Executive. 
 
15. The terms of the ancient Scots laws governing the Crown’s right to mine gold and silver and 

their interpretation through the courts over recent centuries, also offers plenty of opportunity 
for rationalisation and clarification into a straightforward modern statement of law through 
the new Parliament.   

 
16. The right to mine gold and silver might, like the ownership of Edinburgh Castle and other 

such symbolic properties, be more appropriately held following devolution by Scottish 
Ministers rather than the Crown.  

 
 
 
 
 
 
 
 

                                                           
1   the CEC; property company quote from CEC Annual Report 
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11.  OTHER RIGHTS AND DUES        (Table 1: Nos. 12, 13 and 14) 
 
 
1. The Crown Estate in Scotland includes rights and payments which have been reserved by 

the Crown over lands which have been sold or transferred from the Crown’s ownership into 
other ownership.  They are described here under the three sub-headings below. 

 
(i)   Heritable Revenues 
 
2. Heritable revenues consisting of feu duties and other related charges were the main source 

of the “royal revenues” in Scotland, when the revenues and their administration were 
transferred from Edinburgh to London in the 1830s.   

 
3. There were thousands of these dues and charges to be collected each year and a high 

proportion of them were for very small amounts.  This made their collection un-economic 
and the successive Commissioners responsible for these revenues have tried since then to 
reduce the number of these dues and charges. 

 
4. When the CEC was established fifty years ago in 1956, there were still over 2000 of these 

annual dues producing nearly £20K per annum, with over 75% of the amount from feu 
duties1.  In 1960, some 448 of the annual dues were redeemed under an offer from the CEC 
and similarly, another 364 in 1967.  By the time of the Land Tenure Reform (Scotland) Act 
1974, around 1300 dues remained and 711 were redeemed that year, to leave c.6002. 

 
5. In 2005, thirty years later, 95 of these annual dues were still part of the Crown Estate in 

Scotland3.  The Feudal Reform Scotland Act 2003, while abolishing feudal charges, provided 
for compensation payments to be applied for by Notice by the Superior up until 28th 
November 20064. 

 
6. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might want to:- 
o ensure that all the feu duties, surplus teinds and other archaic charges due to the Crown 

in Scotland and forming part of the Crown Estate in Scotland, have been ended. 
 
(ii)   Other Income Right 
 
7. The Crown Estate in Scotland includes a contingent liability over an area of forest at 

Inverliever in Argyll which is owned by Scottish Ministers and managed on their behalf by 
Forestry Commission Scotland (FCS). 

 
8. The liability is a legacy of the Forestry (Transfer of Woods) Act 1923, which enabled land to 

be transferred from the Commissioners of Crown Lands to the relevant government Minister 
for management by the recently established Forestry Commission (est.1919).   

 
9. In total, over 120,000 acres were transferred under the Act.  All the land was conveyed to 

Ministers at no cost on the basis that if any of the land involved was sold, the FC would then 
compensate the Crown for the rights and interests transferred on the terms set out in the 
1923 Act.  The continuing ‘contingent liability’ over these lands is set out in Section 43 of the 
current forestry legislation, the Forestry Act 1967. 

                                                           
1   feu duties £14.9K, surplus teinds £4.3K   CEC Annual Report 1958 
2   figures from CEC Annual Report 
3   CEC November 2005 
4   CEC November 2005  
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11. The only site in Scotland transferred under the 1923 Act was 12,300 acres of woodlands at 

Inverliever, Argyllshire, in 1924/6 to the Secretary of State for Scotland for management by 
the FC for the notional consideration of £29,0001. 

 
12. The power to make such transfers was repealed by section 8 of the Crown Estate Act 1961.  

However, the contingent liability continues over Inverliever Forest and, after 80 years and 
following devolution, appears something of an anomaly.   

 
13. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o the nature and extent of any contingent liability over Inverliever Forest as a legacy of the 

Forestry (Transfer of Woods) Act 1923 should be established and an opportunity secured 
to end any continuing liability.2 

 
(iii)   Title Reservations 
 
14. When the CEC has conveyed properties on behalf of the Crown from the Crown Estate into 

the ownership of other parties, the title deeds will have normally contained reservations in 
favour of the Crown.  This was also the case with the Commissions which have preceded 
the CEC and when Scotland’s Lord Advocate represented the Crown’s interests in land in 
Scotland pre-1832. 

 
15. It appears that the most frequent reservation has been, as with sales from private estates, 

the mineral rights.  They are a separate right of property in their own right and thus, by virtue 
of the reservation, still part of the Crown Estate.  The full extent to which the CEC still holds 
mineral rights over other properties has not been investigated.    

 
16. The reservation by the CEC in 1999 of the mineral rights over Edinburgh and Stirling Castles 

and over two dozen other prominent historic buildings, is described in Annex 6 and 
discussed in Section 8 above, including the proposal that  
o the Crown rights reserved as part of the Crown Estate in Scotland over Edinburgh Castle 

and each of the 25 other properties transferred in 1999, should now be conveyed to 
Scottish Ministers.  

 
17. Titles from the CEC and its predecessors, have also included other reservations and 

burdens.  While most types of old fashioned burdens should have disappeared following 
Scotland’s recent feudal reform and title conditions legislation3, some will remain.  There will 
also still be reservations of mineral rights and potentially other rights which were made when 
Scotland’s Lord Advocate represented the Crown’s interests in land in Scotland.    

 
19. The Lord Advocate is one of Scotland’s ‘great officers of state’4, who represents the Crown 

in Scotland in various capacities and whose duties include maintaining and protecting 
Scotland’s regalia (‘The Honours of Scotland’5). 

 
21.  The position of the Lord Advocate in relation to the Crown’s property rights in Scotland over 

land, compared to the Crown Estate Commissioners, is considered later in this Report6.   
                                                           
1  see Annex 5 for more details 
2  Neither the FC or CEC were aware of this apparent liability when asked by the CERWG. 
3  Abolition of Feudal Tenure etc (Scotland) Act 2000, Title Conditions (Scotland) Act 2003 
4  for role and history of Scotland’s Lord Advocate, see http://www.thecrownoffice.gov.uk 
5  see section 10 Gold and Silver above 
6  see section 19 
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(ii)  Main Interests 
 
 
12.   URBAN PROPERTIES            (Table 1: No.11(b)) 
 
1. The Crown Estate in Scotland includes three urban properties1.  They are all commercial 

properties in Edinburgh purchased during the last 12 years by the CEC as investments:- The 
Princes Exchange (Tollcross), 127/8 Princes Street and 39/41 George Street.2      

 
2. These three properties make urban property the most important component of the Crown 

Estate in Scotland in terms of both capital value (over 50% of Estate total) and revenue 
generation (40% of total annual revenue)3.   

 
3. Commercial urban property is a relatively new component of the Crown Estate in Scotland 

which has been developed by the CEC’s over the last thirty years.  The history of that 
development is described in Annex 11 and from which it might be noted that:- 
− no commercial property formed part of the Crown Estate in Scotland when the CEC 

became responsible for its management in 1956; 
− the CEC’s first investments in urban property in the 1960s and 1970s were based on 

both commercial and public interest aims (e.g. architectural conservation, urban 
regeneration). 

− with purchases and disposals during the 1980s and 1990s, the CEC’s policy became 
increasingly focused on commercial returns and the purchase of each of the current 
three properties was based on anticipated investment performance.   

 
4. The impetus to develop urban property as part of the Crown Estate in Scotland came from 

the nature of the Crown Estate in England, where urban property has always been the main 
component and the core business of successive Commissions.  When the CEC was set up 
in the 1950s, two thirds of the total revenue of the UK wide Crown Estate was from London 
properties4.   

 
5. The CEC regarded the fact that the Crown Estate in Scotland included no commercial 

properties as an “accident of history” and that they should acquire commercial properties 
there so that the Crown Estate in Scotland was a “microcosm” of the wider Crown Estate5. 

 
6. The high degree of focus of the CEC on its portfolio of urban properties is reflected by the 

fact that they contribute over 75% of the UK wide Crown Estate’s annual revenue and 
account for nearly 80% of the £5 billion capital value attributed to the Estate6.    

 
7. The urban properties forming part of the Crown Estate in Scotland are three (or 0.1%) out of 

over 3000 urban properties managed by the CEC7.  The Scottish properties account for 
c.2% of the urban capital because of the Princes Exchange which, at £60m to acquire the 
site and forward fund the development, was the CEC’s largest ever single urban property 
investment in the UK8.  It was selected because it was seen as a good investment 
opportunity at that UK level.  It just happened to be in Scotland. 

                                                           
1   excluding West Princes Street Gardens, Edinburgh  
2   The CEC has added details of these properties to its website (September 2006) www.thecrownestate.co.uk 
3   CEC Annual Report 2005:  Scotland supplement. 
4   Report of the Committee on Crown Lands (HMSO 1955) 
5   CEC Annual Reports 1977 and 1979 
6   CEC Annual Report 2005  (marine 15% of total revenue, rural estates 8% and Windsor a loss-making 2%) 
7   CEC Annual Report 2005  (over 600 commercial and over 2,600 residential properties)  
8   CEC Annual report 2000 
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8. Thus, while urban property has become the most important financial component of the 

Crown Estate in Scotland, the three properties involved are a very small part of the CEC’s 
UK urban property portfolio.   

 
9. The overall influence on the Crown Estate in Scotland of the fact that urban property is the 

‘main driver’ of the CEC as an organisation, is considered later in this report1.  Urban 
property is considered here as a component of the Estate in Scotland.  

 
10. In comparison to some of the ‘lesser interests’ making up the Crown Estate in Scotland, 

there appear no legal or other technical issues associated with the CEC’s involvement with 
commercial investment property and the CEC’s policy continues to be to acquire further 
urban properties in Scotland should good investment opportunities arise2.  

 
11. The question which arises is, given the changed circumstances of devolution, to what extent 

does the CEC’s commitment to further speculative investment in commercial property in 
urban Scotland, match the new public policy context in Scotland?    

 
12. Devolution has not affected the CEC directly.  It is a reserved UK body under UK legislation  

 “charged on behalf of the Crown with the function of managing and turning to account … the 
Crown Estate” 3 with a general duty “while maintaining the Crown Estate as an estate in 
land…to maintain and enhance its value and the return obtained from it, but with due regard 
to the requirements of good management.”4 

 
13. The change with devolution has been in the factors affecting “the requirements of good 

management”.  Post devolution, the CEC should be operating in Scotland in line with 
Scottish Executive policy where there is no conflict between this and the Crown Estate Act 
1961.  In addition, as the CEC recognises, the CEC will also follow guidance from the 
Scottish Executive where there is no conflict with the 1961 Act5. 

 
14. This does not mean that the Scottish Executive can direct the CEC to buy or sell particular 

properties.  However, devolution does mean that the Scottish Executive can set a policy 
framework that influences the CEC’s operations in Scotland.   

 
15. The Executive could, for example, express a view about the CEC buying and selling urban 

properties in urban Scotland simply on the basis of financial performance.  There is clearly 
scope for purchases to include other objectives in addition to financial performance so that 
there were some benefits in Scotland.  Previous purchases included social value.  
Appropriate guidance from the Executive could be accommodated as part of the 
‘requirements of good management’. 

 
16. However, the question might be posed, for example, whether it is at odds with the ‘ethos’ of 

the Scottish Administration to have a public sector body making speculative commercial 
property investments in Scotland, based on narrow financial objectives with no apparent 
direct public benefits in Scotland.   

 
17. There is no requirement for the CEC to have any urban investment properties in Scotland.  

There were none as part of the Crown Lands of Scotland.  The CEC introduced the 

                                                           
1   section 18 
2   CEC / CERWG Meeting 20th May 2006 
3   Crown Estate Act 1961 section  1(1) 
4   Crown Estate  Act 1961 section 1(3) 
5   for example, confirmed by CEC Chairman at CEC / CERWG meeting 12th June 2006 
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approach of acquiring such properties into Scotland with the explicit aim of building up an 
urban investment portfolio to make the Crown Estate in Scotland a microcosm of the Crown 
Estate south of the border, where commercial urban property is the CEC’s core business.  

 
18. However, the CEC’s current portfolio of commercial urban property in Scotland is 3 out of 

over 3,000 urban properties in the UK.  These three properties, acquired in the period 1995-
1999, could now appear to be an “accident of history” rather than the absence of such 
properties in Scotland (see para.5 above).   

 
19. The CEC is not just another commercial property company.  The three existing urban 

properties are held by the Crown in Scotland and yet, with the four rural estates bought in 
the 20th century as additions to the Crown Estate in Scotland, follow the model of the Crown 
Estate in England.  These commercial properties contrast markedly with the conspicuous 
ancient possessions of the Crown in Scotland, including the seabed and foreshore. 

 
20. The CEC could decide as a matter of policy with or without encouragement, that it is no 

longer appropriate to buy further commercial properties in Scotland.  They might recognise 
in the changed circumstances of devolution, that such acquisitions are not part of the 
tradition of the Crown in Scotland and do not fit the new devolved policy context in Scotland.   

 
21. The proposition that the CEC could have a different policy in Scotland towards urban 

property is straightforward in that the rights and traditions of the Crown in Scots law and 
English law are distinct.  Down south, the Duchies of Lancaster and Cornwall also invest in 
commercial urban and rural properties.  However, they are precluded by law from 
purchasing property in Scotland1. 

 
22. The CERWG considers that a public interest review in Scotland of the property rights which 

make up the Crown Estate in Scotland, might conclude that:- 
o there should be no further acquisitions of urban properties by the Crown in Scotland and 

the existing urban properties held by the Crown in Scotland should be sold sooner or 
later.  

 
 
 
 
 
 
 
 
 
 
 
 

                                                           
1  see Annex 3 
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13.   RURAL ESTATES             (Table 1: No.11(b)) 
 
 
1. The Crown Estate in Scotland includes four rural estates which, like the urban properties, 

are held as investments by the CEC.1  Two of the estates date from the 1930s, Glenlivet and 
Fochabers, and two from the 1960s, Applegirth and Whitehill (Table 1, 11(b)).2 

 
2. The value of this rural component has declined as a percentage of both the capital value and 

annual revenue of the Crown Estate in Scotland over recent decades3.  The rural component 
has also traditionally been the least profitable of the CEC’s main interests in Scotland in 
terms of the net surplus revenue4. 

 
3. Details of each of the four rural properties are given in Annex 12, which includes an account 

of the history and development of the rural component of the Crown Estate in Scotland and 
from which it might be noted that: 
− the first purchase of a rural estate in Scotland by the Commissioners was in 1909; 
− Glenlivet and Fochabers were acquired in 1937 when the Secretary of State for 

Scotland was the Commissioner of Crown Lands responsible for Scotland and like the 
Secretary of State’s acquisition of the Cairngorms Estate for management by the FC, 
the acquisition was a response to the break up of the Duke of Richmond and Gordon’s 
250,000 acre estate during the depressed times of the 1920s and 30s. 

− Applegirth and Whitehill were each built up by the CEC as agricultural investment 
estates during the period in the 1960s and 1970s, when commercial institutional 
investors were acquiring good quality agricultural land and when public concern over 
the extent of this pattern lead to the government’s Northfield Committee Report5. 

− no new rural properties have been acquired in over 35 years since Applegirth and 
Whitehill were purchased in the 1960s6 and the last of the other rural holdings apart 
from Glenlivet and Fochabers were sold in the 1980s. 

 
4. Glenlivet and the three agricultural estates are all parts of the Crown Estate in Scotland as 

legacies of past circumstances decades ago.  Amongst the four, however, it is least clear 
why Glenlivet has continued to be retained as part of the Crown Estate under the CEC’s own 
standards.  It does not appear, for example, that the retention can be explained against the 
CEC’s normal investment criteria.   

 
5. The CEC only just decided on balance to retain Glenlivet when the CEC took over in the 

1950s and its future continued to be questioned over successive decades7.  A hint to its 
retention is perhaps given in a CEC report on the Glenlivet Development Project in 1991: 

 “it is probably fair to say (Glenlivet) is held in rather special regard by the Commissioners on 
account of its scenic value, remoteness and the range of enterprises found within it”8. 

 

                                                           
1   The CEC count the King’s Park, Stirling, as a rural estate.  However, this distinctive ancient possession of the 

Crown within the bounds of Stirling is covered separately in this Report – see Annex 7. 
2   The CEC has added details of these properties to its website (September 2006) www.thecrownestate.co.uk 
3   see Table 3 
4   CEC Annual Reports 
5   Report of the Committee of Enquiry into the Acquisition and Occupancy of Agricultural Land”  Chairman Lord 

Northfield.  Cmnd. 7599 (HMSO 1979) 
6   There have been significant additions to the existing holdings – see Annex 12 
7   see Annex 12 
8   “Putting Glenlivet on the Map” (CEC 1991).  It might also be noted that the CEC reported in its 1968 Annual Report 

that Commissioners had retained the last Crown Estate farm in Caithness for “sentimental reasons”. 
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6. It is nearly twenty years since the start of the Glenlivet Development Project in 1988 to 
improve the management of the Estate and the secondment of a member of the Highlands 
and Islands Development Board staff to manage the Project.  The project has had a lasting 
impact on the management of the Estate, which is frequently featured in CEC publications 
and other promotional material as the CEC’s Highland estate.1 

 
7. The CEC say now that Glenlivet is retained by the CEC as a model for private estates of its 

kind, although there seems a lack of clarity about this apparent role2.  The perception that 
the estate is managed as a large private estate is re-enforced by Glenlivet being factored by 
Smiths Gore for over 30 years, when they also factor other large private estates in the same 
area.  

 
8. The CEC appears to manage all the rural estates that are part of the Crown Estate in 

Scotland as if the CEC is a private sector institutional landlord.  While the CEC aims to 
match high standards of practical land management for that commercial sector, questions 
arise following devolution over the extent of public benefits which these estates deliver in 
Scotland over and above those that a private landlord might produce. 

 
9. These rural estates are public land in Scotland held in right of the Crown in Scotland and the 

CEC is a public body operating within the new devolved Scottish policy context.   
 
10. An early example of the influence of Scottish Executive policies on the CEC’s management 

was soon after devolution, when Scottish Ministers requested the CEC to produce its own 
set of community involvement guidelines as other public bodies were doing in Scotland.  In 
1999, the CEC produced “The Crown Estate and the Community: Working Partnership”3.   

 
11. While the CEC’s 1999 community guidelines were of limited scope, there has also been no 

update or development of the guidelines since and there appears little awareness of the 
existence of the guidelines within the CEC.4  More generally, there seems a lack of 
engagement by the CEC over other ways in which the rural estates could contribute more 
directly to support the delivery of Scottish Executive policies.5 

 
12. In addition to the management of the current estates, questions also arise over how the 

CEC’s policies for the acquisition of further rural estates in Scotland or the sale of existing 
ones fit in with the new devolved public policy context in Scotland. 

 
13. The CEC remains committed to buying additional rural estates in Scotland if there are 

suitable investment opportunities.  In considering whether the Scottish Executive would 
support this, it can be noted for example:- 
(a) When Applegirth and Whitehill were acquired, they were cited by the CEC as examples 

of their “success in spotting opportunities…to build up new estates which offered a good 
return for the money spent”6.  This approach of aggregating a number of separate 
holdings into a single big estate on financial grounds would now appear no longer 

                                                           
1   Glenlivet is around four times larger than any other of the rural estates managed in the UK by the CEC (see 

schedule in CEC Annual Report, 2000).  Applegirth appears to be the second biggest. 
2   CEC / CERWG Meeting 29th November 2005 
3   launched by the CEC at a reception in Edinburgh on 8th September 1999 and available on 

http://www.caledonia.org.uk/land/communit.htm 
4   This conclusion is based on the CERWG’s experience at the start of its investigations. 
5   For example, within the Cairngorms National Park or through the Scottish Executive’s ‘On the Ground’ programme 

(see section 17) 
6   CEC Annual Report 1977  
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appropriate for a public body in Scotland, given the Scottish Executive’s policies for the 
pattern of land ownership in rural Scotland1. 

(b) Considering Glenlivet, it might also be doubted whether the acquisition of another 
Highland estate as an investment by the CEC would now be seen as fitting in with the 
Scottish Executive’s land reform policies. 

(c) Correspondingly, the Scottish Executive would appear unlikely to want to encourage the 
CEC to buy a particular estate to resolve a particular issue.  The CEC was not, for 
example, identified as an option in the HIE Cairngorms Estate despite the proximity of 
Glenlivet.2 

 
14. Against this background, the Scottish Executive might consider that the acquisition of 

additional rural estates in Scotland by the CEC would not be appropriate.  If this was the 
Scottish Executive’s view and it was made known to the CEC, the Scottish Executive could 
reasonably expect there would be no new acquisitions.  This would be due to the influence 
of the new Scottish policy context on the CEC in Scotland as explained in the previous 
section.3 

 
15. The acquisition and management of rural estates as investments by the CEC is, as with the 

urban properties, something which is part of the traditions of the Crown in England rather 
than Scotland.  In comparison to the four rural estates in Scotland, the CEC manages over 
forty rural estates in England spread across over two dozen counties. 

 
16. The CEC has not purchased a new rural estate in Scotland for over 35 years and the CEC 

could now decide, as proposed with the urban properties which the CEC manages in 
Scotland4, that it is no longer appropriate for the CEC to acquire further rural properties in 
Scotland given the changed circumstances of devolution. 

 
17. The existing rural estates managed by the CEC in Scotland are a legacy, like the urban 

properties, of the new approach introduced during the 20th century of buying properties as 
investments to add to the ancient possessions of the Crown in Scotland.  In the long history 
of the Crown Lands of Scotland, these acquisitions can be seen as a particular episode that 
has added another component to the fairly ad hoc collection of property, rights and interests 
which make up the Crown Estate in Scotland. 

 
18. The future ownership of the existing rural estates might be considered uncertain.  Any of 

them might be sold by the CEC.  The CEC both buys and sells rural properties each year 
when suitable opportunities arise.5  While the CEC has stated its commitment to the estates 
in Scotland, the CEC manages its rural estates on a UK wide basis and has no separate 
policy against sales in Scotland. 

 
19. If the CEC was considering the possible disposal of any of the rural estates in Scotland,  the 

Scottish Executive might expect that the CEC as a public body would ‘liaise’ with the 
Executive to ensure local community interests are properly taken into account. 

 
20. The three largest estates managed by the CEC each have significant numbers of both 

agricultural and residential tenancies.6  The Scottish Executive’s existing policies reflect that 

                                                           
1   e.g. Land Reform Policy Group’s reports 
2   HIE Cairngorms Estate Options Appraisal (Bidwell Dec.2005).  
3   Section 12 paras. 12 et seq. 
4   see the end of Section 12 
5   see CEC Annual Reports 
6   For the numbers, see Table 9(b) in Annex 12 
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Scotland of charging for moorings was successfully defended in 1979 in a case taken to 
the House of Lords. 

 
5.12 From 1975, the Commissioners developed their Scottish office in Charlotte Square, 

Edinburgh, with the staff member appointed as Crown Receiver also acting as the Head of 
the Scottish Estate.  A private firm of Edinburgh solicitors was still retained for legal work 
and much of the rest of the Estate continued to be managed by agents, usually property 
management companies. 

 
5.13 In the 1980s and 1990s, the Commissioners made limited rural purchases, all of which 

were adjoining their existing properties.  They did, however, continue to invest in urban 
properties with major acquisitions in Glasgow in 1986 and 1988 and in Princes and George 
Streets, Edinburgh in 1995.  

 
5.14 Income also increased due to the growth of fish farming and other marine interests in the 

1980s and 1990s, while the Commissioners disposed of assets which were judged not to 
be sufficiently economic, including many of the Crown’s coastal salmon fishing rights.  

 
5.15 By 1996, after 35 years of the new Commission, gross annual revenue from the Scottish 

Estate was £9.7m, of which urban property generated £3.2m or a third and 
agriculture/forestry, fish farming and marine/minerals each produced c.£2.2m. 

 
5.16 While this overall pattern continued in the second half of the 1990s, a number of urban 

properties were sold before the Commissioners paid £60m in 1999/2000 to purchase and 
forward fund the development of the Princes Exchange on a 0.76 ha site at Tollcross in 
Edinburgh. 

 
5.17 By 1999-2000, gross annual revenue on the Scottish Estate was up to £11.8, with the 

biggest increases in income since 1996 coming from urban property (+£0.8m) followed by 
fish farming (+£0.7m) and marine/mineral interests (+£0.5m), with agriculture and forestry 
remaining fairly level. 

 
5.18 The Scottish Estate continued to be small compared to that in England, accounting for 4% 

of the overall Crown Estate capital value and 6% of gross revenue or turn-over. 
 
5.19 The increased focus on urban property reflected the adoption by the Commissioners in the 

1990s of a commitment to be one of the leaders in the commercial property investment 
sector. 

 
5.20 There is no legislative requirement to have a Commissioner from Scotland, but this tradition 

has been maintained by the CEC and it happens that the Chairman of the Commissioners 
has been a Scot for the last forty years:  Lord Perth, Lord Thompson, the Earl of Crawford 
& Balcarres, the Earl of Mansfield, then Sir Denys Henderson and now the current 
Chairman, Ian Grant. 



CERWG    Final Report   December 2006 
 

 102

 
 
 

6.   Post Devolution 
 
6.1 The Scotland Act 1998 established the Scottish Parliament and made other changes in the 

governance of Scotland. 
 
6.2 The 1998 Act (Schedule 5) devolved the power to legislate over the nature of the 

ownership of the lands and other property rights and interests which make up the Crown 
Estate in Scotland to the Scottish Parliament together with the right to regulate the use of 
the Estate. 

 
6.3 Schedule 5 of the Act also reserved to the UK Parliament, both the administration of the 

Crown Estate (i.e. the CEC as a corporate public body) and the revenues derived from it, 
with the CEC continuing to pay surplus revenue direct to the Treasury. 

 
6.4 In 2002, the CEC reviewed its operations in Scotland and as a result, discontinued the post 

of Head of the Scottish Estate, amalgamated its operations by sector with those in the rest 
of the UK and ceased reporting separate accounts for the Scottish Estate in its Annual 
Reports. 

 
6.5 The CEC also contracted more of its work in Scotland out to private sector management 

companies, sold its Charlotte Square Headquarters and moved its office to smaller rented 
premises in Edinburgh with staff levels reduced from 29 to 17. 

 
6.6 The CEC produced a Scottish supplement to its 2004-05 Annual Report in response to a 

request from the Scottish Executive to provide some financial figures for the Crown Estate 
in Scotland.   

 
6.7 The 2004-05 figures showed that gross revenue from Scottish sources was £14m and net 

revenue £11.8m, with urban properties accounting for 40% of the gross revenue with 
marine/mineral 20%, fish farming 19% and agriculture/forestry 17%. 

 
6.8 While the three urban properties still managed by the CEC in Scotland made up over 50% 

of the capital value of the Estate in Scotland, the value of the Scottish Estate was down to 
3.6% of the UK Estate.  Gross revenue in Scotland was 6.4% of the UK total.  

 
 

____________ 
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Annex  2 

 
 

CROWN ESTATE COMMISSIONERS 1956 - 2006 
 
Introduction 
 
1. This paper lists the Crown Estate Commissioners (CEC) who have been appointed during 

the fifty years since the CEC was established by the Crown Estate Act 1956.  The paper 
examines the representation of Scottish interests as part of those appointments and 
highlights issues about the future of this representation. 

 
Background 
 
2. Up to eight Crown Estate Commissioners could be appointed under the Crown Estate Act 

1956 and this remains the case under the replacement legislation, the Crown Estate Act 
1961.  One is appointed as the First Crown Estate Commissioner to be Chairman.  Another 
is appointed as the Second Commissioner to be the Deputy Chairman and chief executive 
officer of the Commissioners.   

 
3. The Table below lists the Commissioners appointed between 1956 and 2006.  There have 

been 37 appointments, excluding the Second Commissioners over the last 50 years.  The 
seven Second Commissioners are shown separately as they have always been senior civil 
servants who have moved from elsewhere in government to manage the CEC.  The current 
Chief Executive, Roger Bright, who was appointed in 2002, has had senior positions in the 
CEC since 1999. 

 
4. The list of the other 37 Commissioners has similarities with other such lists for the period, 

with trends to fewer appointees with titles and to shorter periods in office1.  The appointment 
system is now “compliant” with the Nolan procedures as described in recent CEC annual 
reports2.  It is noted in those reports that the CEC considers there to be a small pool of 
potentially suitable candidates. 

 
Chairmen 
 
5. The list shows that there have been six Chairmen of the CEC over the last 50 years.  The 

first Chairman in 1956, Sir Malcolm Trustam Eve (later Lord Silsoe), had been the Chairman 
of the House of Commons Committee on Crown Lands.  It was that Committee’s report in 
1955 which lead to the replacement of the Commissioners of Crown Lands by the CEC in 
the Crown Estate Act 1956, followed by the Crown Estate Act 1961. 

 
6. Each of the Chairmen of the Commissioners since the first retired in 1962, has been 

Scottish:-  the Earl of Perth, Lord Thomson of Montifieth, the Earl of Crawford & Balcarres, 
the Earl of Mansefield, Sir Denys Henderson and the present Chairman, Ian Grant. 

 
7. There has therefore been a Scottish Chairman for the last 44 years of the CEC’s 50 year 

history.  There has been no link between the Chairman and the ‘Scottish Commissioner’ 
representing Scottish interests in the CEC, until the appointment of Ian Grant as Chairman in 
2002.   

                                                           
1   For example, Commissioners appointed to the Red Deer Commission from 1959 (table and analysis in Callander & 
MacKenzie “The Management of Wild Red Deer in Scotland”  Rural Forum 1991) 
2   e.g. 2004, 2005 
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Table 4      Crown Estate Commissioners appointed 1956-2005 
(Source: The Crown Estate Annual Reports) 

 
     period      &  no. of years* 
 
Sir Malcolm Trustam Eve 1956 – 62   6 Chairman 
Michael Berry   1956 – 66 10 
Earl of Bradford  1956 – 68 12 
D.Cameron of Lochiel  1956 – 70 14 Scottish Commissioner 
William Farnsworth  1956 – 64   8 
Sir Edward Gillett  1956 – 66 10 
Lord Williams   1956 – 66 10 
Earl of Perth   1962 – 77 15 Chairman 
E.Parsons   1964 – 70   6 
E.Strathon   1966 – 69   3 
G.Denniss   1966 – 72   6 
Lord Allen   1966 – 84 18 
Lord Walston   1968 – 76   8 
Sir Oliver Chesterton  1969 – 83 13 
Capt.Sir Iain Tennant  1970 – 90 20 Scottish Commissioner 
Lord Raglan   1970 – 74   4 
Richard Caws   1972 – 97  25 
George Lillingston  1974 – 94 20 
Oscar Colburn   1976 – 91 15 
Lord Thomson   1977 – 81   4 Chairman 
Earl of Crawford & Balcarres 1981 – 86   5 Chairman 
Phillip Sober   1983 – 95 12 
Sir John James  1984 – 00 16 
Earl of Mansfield  1985 – 95 10 
Angus Macdonald  1990 – 96   6 Scottish Commissioner 
John Norris   1991 – 00   9 
Lord de Ramsay  1994 – 02   8 
Sir Denys Henderson  1995 – 02   7 Chairman 
Ian Grant   1996 -    Scottish Commissioner, Chairman from 2002 
Honor Chapman  1997 – 2004   7 
Sir Donald Curry  2000 –  
Ronald Spinney  2000 – 2006    7 
Hugh Duberly   2002 –  
Martin Moore   2002 –  
Dinah Nichols   2003 –  
Jennefer Greenwood   2004 –  
Chris Bartram   2006 –  
 
Second Commissioners 
 
Ronald Harris   1956 - 60   4 
Jack Sutherland Harris 1960 - 68   8 
W. Wood   1968 – 78 10 
J.M Moore   1978 – 84   6 
Dr Keith Dexter  1984 – 90   6 
Christopher Howe  1990 – 2002 12 
Roger Bright   2002 -  
 
       (* the years recorded are those of the annual report in which an appointment / retirement is reported) 
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The Scottish Commissioner 
 
(i)  The Tradition 
 
8. The three Commissioners of Crown Lands who were replaced by the CEC, had consisted of 

two government Ministers and a permanent civil servant, who acted as the Chief Executive.  
Their legislation required one of the Ministers to be the Secretary of State for Scotland.   

 
9. That background is reflected in the Chancellor of the Exchequer and Secretary of State for 

Scotland holding a power of direction over the CEC under the Crown Estate Act 1961 
(S.1(4))    

 
10. There is no requirement in the 1961 Act that the CEC has to include any Scottish 

representation amongst its Commissioners (nor indeed, Scottish properties in the Estate).  
However, since it started in 1956, the CEC has always had a “Scottish Commissioner” - a 
Commissioner from Scotland who is asked by the CEC to take a special interest in the 
CEC’s Scottish affairs.   

 
11. The first two Scottish Commissioners, Cameron of Lochiel and Captain Sir Iain Tennant, 

held this position for 34 years.  There was then Sir Angus MacDonald from 1990-96 before 
the current Scottish Commissioner, Ian Grant, was appointed in 1996.  

 
(ii)  The Role 
 
12. There have always been several aspects to the Scottish Commissioner’s role.  They can 

contribute their knowledge of Scotland and Scottish affairs to the CEC’s deliberations.  They 
can provide a figure-head in Scotland representing the CEC at a wide range of events, from 
ribbon cutting to discussions with Scottish government Ministers. 

 
13. In the 26 years from 1956 to 1982, the Scottish Commissioner also participated in a CEC 

Scottish Sub-Committee with some other Commissioners.  It was one of a number of 
specialist sub-committees reflecting the main interests of the CEC.  

 
14. The Scottish Sub-Committee was discontinued sooner than some others.  This reflected the 

build up of the CEC’s management presence in Scotland.  In 1977, staff had moved into 
their new Scottish HQ in Charlotte Square and in June that year, the CEC held their first 
ever Board meeting in Scotland. 

 
15. In the last ten years, the role appears to have become more important in a number of 

respects.  There is the new context of the Scottish Parliament and Executive to engage with.  
At the same time, the CEC has reduced its other senior management representation in 
Scotland by discontinuing the post of Head of the Scottish Estate.  

 
16. These factors would seem to suggest increased responsibilities for the Scottish 

Commissioner.  There appears no written guidance, however, that might have been given to 
the current Scottish Commissioner on that role1.  It is not clear, for example, to what extent 
there is any delegated authority on some Scottish matters of policy or business.   

 
17. Ian Grant now combines the role of Scottish Commissioner with the authority (and time 

commitments) of being the CEC Chairman. 
                                                           
 
1  None was supplied in response to a request to the CEC from the CERWG 
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(iii)  The Future 
 
18. There have long been questions about the accountability of the CEC and its predecessor 

bodies in Scotland.  In the 1950s, for example, the Royal Commission on Scottish Affairs 
questioned representatives of the Commissioners of Crown Lands over the merits of having 
an advisory committee in Scotland1.   

 
19. However, the idea was rejected then and the CEC has never gone beyond having a Scottish 

Commissioner.  It is also not clear whether it is CEC policy, as opposed to just tradition, to 
have a Scottish Commissioner2.  There is no requirement in the Crown Estate Act 1961 Act 
for the CEC to have Scottish representation and now that the CEC no longer treats Scotland 
as a distinct unit, the CEC might decide to discontinue the informal position of Scottish 
Commissioner.   

 
20. The current Commissioner who acts as the Scottish Commissioner is Ian Grant.  He was 

first appointed in 1996 and continued as a Commissioner until 2002.  He was then appointed 
as Chairman of the CEC until September 2006, when he was re-appointed as Chairman for 
a further three years. 

 
21. While the CEC did not issue a press release about Ian Grant’s re-appointment as Chairman, 

it was reported in the official gazette in Warrants under the Royal Sign Manual:- 
THE QUEEN HAS BEEN PLEASED BY ROYAL WARRANT BEARING THE DATE 11 SEPTEMBER 2006 TO 
REAPPOINT IAN GRANT CBE AS FIRST CROWN ESTATE COMMISSIONER AND CHAIRMAN OF THE 
CROWN ESTATE COMMISSION UNDER THE CROWN ESTATE ACT 1961 FOR A FURTHER PERIOD 
COMMENCING ON AND FROM 1 OCTOBER 2006 UNTIL AND CONCLUDING ON 31 DECEMBER 2009. 

 
22. By the end of his current appointment, Ian Grant will have been a Commissioner for thirteen 

years.  The maximum period allowed for individuals to be a Commissioner is ten years3.  
However, the appointment as Chairman of the Commissioners is considered a different 
appointment from that as an ordinary Commissioner.  Therefore, for Ian Grant, the first 
existing Commissioner to be appointed Chairman, the year totals count separately. 

 
___________ 

                                                           
1   1953 report 
2   no clear response was given by the CEC to CERWG questions about this. 
3   CEC Annual Report 2005 
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Annex  3 
 
 

THE CIVIL LIST, ROYAL ESTATES AND OTHER ASSOCIATIONS 
 
 
Introduction 
 
1. The purpose of this paper is to describe the following topics as part of the background to the 

Crown Estate in Scotland:- 
 (a) the relationship between the property that makes up the Crown Estate and the Civil List. 
 (b) the differences between the Crown Estate and the two types of Royal Estates that exist. 
 (c) the nature of the links between the Crown Estate and Royalty in different parts of the UK  
 
(a)   The Civil List 
 
2. The ‘Civil List’ is the sum provided by Parliament to meet the official expenses of the 

Queen’s Household, so that the Queen can fulfill her role as Head of State and Head of the 
Commonwealth.  The amount of the Civil List is fixed at £7.9 million a year until the end of 
20101. 

 
3. The first Civil List legislation was in the English Parliament during the 17th century2.  The 

current system dates from the 1760 Civil List Act.  At that time, an agreement was reached 
that the Crown lands and hereditary revenues in England and Wales would be managed by 
the government with the surplus revenue going to the Treasury.  In return, the King would 
receive a fixed annual payment – known today as the Civil List3 - to perform his remaining 
official duties as the monarch.    

 
4. Those 18th century Crown lands and revenues in England and Wales were the lands that 

came under the management of the Commissioners of Woods and Forests in 1810, and 
which, with the incorporation of the Crown lands and revenues of Scotland from 1832, are 
the origins of the current Crown Estate. 

 
5. The original 1760 Civil List agreement was only for the duration of George the Third’s reign 

and at the beginning of every reign since, the new Monarch has repeated the agreement 
and a new Civil List Act has been passed just for the duration of the reign and six months 
after the Monarch’s death. 

 
6. A new Civil List agreement at the start of each reign is a part of the UK’s constitution and 

there is a six month period for the Monarch to surrender the Crown lands and revenues.  
However, this is a constitutional convention.  While there is the notion of an exchange, there 
is not a constitutional option for a new monarch to decide not to surrender the lands and 
revenues4.  

 
 

                                                           
1   http://www.royal.gov.uk 
2   See Annex 1 for more background.  The lands of the Crown passed to each monarch in succession and the 
revenues from these lands were used by the kings and queens to govern.  The emergence of the civil list represented 
the assertion of the role of parliament rather than the monarch in governing the country and thus the entitlement of 
parliament to the revenues of the Crown lands. 
3   http://www.thecrownestate.co.uk 
4   as acknowledged in “The Crown Estate: An Historical Essay”  R.B.Pugh  (HMSO 1961) 
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(b)   Royal Estates 
 
7. There are two different types of Royal Estates:-   

i. The lands and property held by the Queen and Prince Charles as monarch and heir to the 
throne - the Duchies of Lancaster and Cornwall respectively.   

ii. The lands and property owned by the Queen and Prince Charles in their private capacities 
– private estates including Sandringham and Balmoral. 

 
(i)  The Duchies 
 
8. Duchy of Lancaster and Duchy of Cornwall both date from the 14th century.  The former was 

created to provide each Monarch of England with an income and the later to provide an 
income for the heir apparent to the English throne. 

 
9. The revenues from the Duchy estates were not surrendered as part of the Civil List 

‘exchange’ and the Duchies provide an income to the Queen and Prince Charles.  The 
Duchies are each major estates in land.  The net annual revenue surplus from each of the 
Duchies is of a similar scale to that from the Crown Estate in Scotland and both Duchies 
have higher attributed capital values than it.  

 
    Duchy of Cornwall Duchy of Lancaster Crown Estate in Scotland 
 Area of Land  56,229 ha  18,916 ha  37206ha 
 Net Revenue Surplus £  11.9 m  £    8.3 m  £  10.0 m 
 Capital Value  £463.1 m  £267.8 m   £177.1 m 
  
 (figures for 2003-04 from 19th Report of the House of Commons Public Accounts Committee 2005 and Crown 

Estate Commission Annual Report 2004) 
 
(ii)  Private Estates 
 
10. The Civil List Act 1760 created a situation where the Monarch could not own land or 

buildings without them coming under the terms of the settlement.  An Act of 1800 for 
England and Wales resolved the problem by enabling the Monarch to acquire and own 
property there as a private citizen. 

 
11. The issue did not arise in Scotland and Scots law until later, when Balmoral had to be 

bought in Prince Albert’s name to avoid the problem.  It was also considered necessary to 
have the Balmoral Estates Act in 1852 to confirm the legality of the purchase.  Another Act 
was then passed in 1862 to enable Victoria to inherit Balmoral following Albert’s death. 

 
12. The Scotland Act 1998 reserves the Crown Private Estates Acts 1800-1873 to the UK 

Parliament1. 
 
 
(c)   Royal Associations 
 
13. There are a number of reasons why there are greater links between the Crown Estate 

Commissioners (CEC) and Royalty in connection with the Crown Estate in England than in 
other parts of the UK.  Prominent amongst these are that the Windsor Estate forms part of 

                                                           
1   Schedule 5 Section 4 (2) 
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the Crown Estate and the Queen takes an interest in the Estate through her use of Windsor 
Castle.   

 
 
14. Windsor Estate also includes some grace and favour housing for members of the Royal 

Household and is the only part of the UK wide Crown Estate which the CEC can not sell 
(although areas required for public purposes can be sold under specific conditions)1. 

 
15. In England, there are the strong historical associations between the Royalty and Crown 

Estate property in central London and elsewhere.  There is also the continued existence of 
the Duchies of Lancaster and Cornwall as Royal Estates which, like the Crown Estate, have 
valuable urban investments, extensive rural lands and marine interests (for example, with 
the Duchy of Cornwall, foreshore and seabed rights in parts of south west of England).   

 
16. While the CEC and Duchies are entirely separate and different organisations, individual 

Commissioners have on occasion also been on the management boards for the Duchies or 
had other appointments with close royal associations when Commissioners2.  

 
17. In Scotland, the Queen’s official residence, Holyrood Palace, was taken out of the ‘Crown 

Estate’ in 1851 and there are no equivalents in Scotland to the Duchies.  New prominence 
has been given in Scotland since devolution to Prince Charles’s title as the Duke of 
Rothesay, as the heir to the throne’s hereditary title in Scotland.  However, there are no 
lands with the title.   

 
18. The title was created in the 14th century for the heir to the Scottish Crown.  The Duke of 

Cornwall was created in the same century for the heir to the English Crown.  Since the 
Union of Crowns in 1603, the titles have descended alongside each other.  The Duke of 
Cornwall as heir to the English Crown is banned by law from acquiring land in Scotland, as 
the Duchy of Cornwall (re-)discovered in 20003.  

 
19. One correlation between the CEC and Royalty in Scotland is the Order of the Thistle. This is 

Scotland’s highest honour and entirely in the personal gift of the Queen4.  The Order has up 
to 16 knights at any time.  Four of the 16 were former Crown Estate Commissioners until Sir 
Donald Cameron of Lochiel’s death in 2004.  The other three still are Lord Thomson of 
Monifieth, Captain Sir Iain Tennant5 and the Earl of Balcarres and Crawford. 

 
___________ 

 

                                                           
1   Crown Estate Act 1961  Section 5 
2   e.g. in 1993,  Commissioners John James and Christopher Howe were members of the Councils of the Duchies of 
Cornwall and Lancaster respectively, as well as both members of the Prince of Wales’s Council (CEC Annual Report 
1993) 
3   When the Duchy was forced to sell the Southesk Estate near Montrose -  Scotland on Sunday 12th March 2000,. 
4   for more information on the Order see http://www.royal.gov.uk 
5   Captain Sir Iain Tennant died in September 2006 
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Annex  4 

 
 

SCOTLAND’S CROWN OFFICE 
 
 
Introduction 
 
1. The purpose of this paper is to explain the connection between: 
 - the property rights of the Crown in Scotland that make up the Crown Estate in Scotland; & 
 - the Crown Office as a department of the Scottish Executive. 
 
2. The significance of the connection is that the Crown Office is devolved, already manages 

property rights of the Crown in Scotland and was the former home of the Crown’s property 
rights as now managed by the Crown Estate Commissioners (CEC).  

 
The Crown Office 
 
3.   The Crown Office is the Lord Advocate’s Department in the Scottish Executive.  The Lord 

Advocate has both ministerial and judicial functions and is a member of the Scottish 
Cabinet1.   

 
4. The Lord Advocate has been one of the great officers of state of Scotland for over 500 

years.  One of the post’s responsibilities is maintaining and protecting Scotland’s regalia2. 
 
5. The Lord Advocate represents the Crown in Scotland’s court and legal systems and in other 

capacities which are reflected in the functions of the Crown Office, including the 
administration of certain property rights held by the Crown in Scotland. 

 
6. In the 1830s, when the administration of the Crowns lands and land revenues was 

transferred south to the predecessors of the CEC, the Commissioners of Woods and 
Forests, the transfer was from the Lord Advocate’s jurisdiction (the Baron Court of the 
Exchequer).  

 
7. The Lord Advocate continued, however, to be responsible for part of the regalia or the 

ancient Crown property rights, the Crown’s rights to “ownerless property”.  These consist of 
three broad categories: treasure trove, ultimus haeres (no heir) and bona vacantia (no 
owner). 

 
8. In Scotland’s Crown Office, “ownerless property” is still administered by the Queen and Lord 

Treasurer’s Remembrancer (QLTR).  This post was part of the former Baron Court of the 
Exchequer and is a continuation of the administration of Scotland’s “royal revenues” in 
Scotland before most of this role was transferred to London in 1832.3.   

 

                                                           
1   and being a lawyer, the next best paid after the First Minister 
2   http:///www.crownoffice.gov.uk 
3   The post of QLTR was created in 1837 by the amalgamation of two posts (King’s/Queen’s Remembrancer and the 

Lord Treasurer’s Remembrancer) which had been created in 1707 when the Baron Court of the Exchequer was re-
constituted as part of the Treaty of Union that year. 
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9. The post of QLTR is devolved1 and the funds raised from the Crown’s right to ownerless 
property contribute to the Scottish Consolidated Fund:- 

 “The realised value of such assets is paid by the QLTR into the Scottish Consolidated Fund 
for the use of the Scottish Executive on behalf of the people of Scotland”2 

 
10. The QLTR has made three payments totalling £11 million to the Fund in the period from 

devolution to June 20053. 
 
11. During the same six year period, the management of the property rights of the Crown in 

Scotland which form the Crown Estate in Scotland contributed net surplus revenue of c.£65 
million to the UK Treasury’s Consolidated Fund4. 

 
12. When the CEC became involved in the questions raised over the ownership of the Cuillins 

on Skye in 1999/2000, the CEC recognised that if no-one had a title to the land, the land 
would pass to the QLTR and not into the Crown Estate5. 

 
Place in Scotland’s Government 
 
13. If the legislation in the 1830s which transferred the administration of Scotland’s other Crown 

lands and revenues to the CEC’s predecessors was repealed (and no other provisions were 
made), responsibility for these Crown interests would return to the Crown Office in Scotland 
under the Lord Advocate. 

 
14. The administration of “Scotland’s Crown Estate” by the Crown Office under the Lord 

Advocate and contributing to the Scottish Consolidate Fund for the benefit of the people of 
Scotland, would be in the correct place constitutionally. 

 
15. The location of responsibility for this national estate in the Lord Advocate’s department, with 

its own constitutional standing compared to the Scottish Executive’s other departments, 
would also reflect the longstanding distinction between Crown lands and government 
property as different forms of public land6. 

 
16. This outcome to devolving some or all of the CEC’s responsibilities in Scotland would thus 

be different from the position with the Forestry Commission, which has always managed 
government owned land (Secretary of State for Scotland / Scottish Ministers) and now 
reports in Scotland through Forestry Commission Scotland to the Scottish Parliament and 
acts as a department of the Scottish Executive. 

 
17. The devolution of the CEC’s responsibilities to Scotland’s Crown Office would still leave 

considerable flexibility about how the different property rights were managed in practice to 
integrate them with the roles of the Scottish Executive’s other departments and agencies.  

 
18. The proposals in this report suggest that, in any event, many of the properties, rights and 

interests which currently make up the Crown Estate in Scotland, should no longer be held 
directly in right of the Crown7.    

                                                           
1   The devolution of this post was noted as part of the discussion about the Crown Estate and Crown Estate 

Commissioners in the debates in Parliament about the Scotland Bill (Hansard, 19th May 1998 Cols 806 et seq.) 
2   QLTR’s office December 2006 
3   Figures from QLTR’s office, 20th December 2005 
4   thus, ownerless property generates an amount of net income which has been on average just under 20% of the 

average annual amount from the other property rights managed by the CEC. 
5   CEC / CERWG meeting 20th May 2006 
6   See section 4 of main report 
7   see section 19 of main report 
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19. Under these proposals, the only Crown property rights and interests which would continue to 

be directly held in right of the Crown in Scotland would be the ownership of Scotland’s 
seabed and continental shelf rights.  These marine rights are the genuine “common good 
lands” of Scotland. 

 
20. The Lord Advocate’s responsibility could be to safeguard that national common interest, 

including contributions to the Scottish Consolidated Fund, while the practical management of 
the interests could be integrated with the Scottish Executive’s other marine interests through 
Scottish Executive’s Environment and Rural Affairs Department (for example, through a new 
Scottish Marine Agency)1.  

 
__________ 

 
 
 

                                                           
1   see section 16 of main report 
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Annex  5 

 
 

TWO RELATED COMMISSIONS 
 

Forestry Commission (FC) and Crown Estate Commission (CEC) 
 
 
 
Introduction 
 
1. The purpose of the paper is to supplement the main report on the Crown Estate in Scotland 

by describing:- 
− connections which have existed between the FC and the CEC and the CEC’s 

predecessors, the Commissioners of Woods and Forests (until 1924) and 
Commissioners of Crown Lands (until 1956). 

− similarities between the circumstances of the FC and CEC as public bodies at the time 
of devolution and differences in their responses to devolution. 

 
The Creation of the FC 
 
2. There were very strong connections between the FC and the CEC’s predecessor at the time 

when the FC was set up. 
 
3. The FC was established in 1919 as a result of the work of the Ackland Committee (1916-18).  

The Secretary of the Committee, Roy Robinson, was from the Office of the Commissioners 
of Woods and Forests.  He was then appointed as one of the first Forestry Commissioners in 
1919.  He was subsequently Chairman of the Forestry Commissioners from 1932-521. 

 
4. The FC was created to take over responsibility for Britain’s forestry interests from the 

Commissioners of Woods and Forests.   
 
5. The Forestry (Transfer of Woods) Act 1923 was passed to enable woodlands to be 

conveyed from the Commissioners of Woods and Forests to the FC.  In total, over 120,000 
acres were transferred, ranging from the Commissioners ‘model’ forestry in the Forest of 
Dean to their first experiments at upland afforestation in Scotland. 

 
6. In 1924, as a result of the existence of the FC, the Commissioners of Woods and Forests 

were re-named by Order in Parliament as the Commissioners of Crown Lands. 
 
Inverliever Forest 
 
7. Inverliever Forest appears to be the only site in Scotland which was transferred to the FC by 

the Commissioners under the 1923 Act. 
 
8, The Commissioners of Woods and Forests had purchased the Poltallcoh Estate on 

Lochaweside in Argyll in 1909, to experiment with upland planting with conifers.  The land 

                                                           
1 The Forestry Commission:  The First 75 Years   D.Pringle (FC, 1994) 
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was transferred to the FC in 1926 as the 12,300 acre Inverliever Forest for the notional (i.e. 
not paid) consideration of £29,000 under the terms of the 1923 Act1 

 
9. The FC followed up its acquisition of Inverliever by purchasing additional land in the area 

during the 1930s and again post-war and these areas are still part of the extensive forest 
estate managed on Lochaweside by Forestry Commission Scotland. 

 
10. It appears that the original Inverliever Forest within that estate is still subject to a contingent 

liability under the terms of the 1923 Act, as now covered by Section 43 of the Forestry Act 
1967 (as amended).  This implies that if Scottish Ministers sold the land, they would be liable 
to pay an amount based on the notional consideration to the CEC2.   

 
Division of Functions 
 
11. The FC was created as a Commission to take over part of the role of an existing 

Commission and like the Commissioners of Woods and Forest, set up as a distinct 
department of government. 

 
12. The role of each of these Commissions was to manage a major national estate with the FC’s 

responsibility being to develop a national forest estate.   
 
13. This clear division of functions lasted for over 60 years until the 1980s, with the 

Commissioners of Crown Lands continuing to hand forestry lands over to the FC until then.  
Thus, in Scotland, in the years after the Commissioners acquired Glenlivet and Fochabers in 
1937, 22,000 acres of these estates went to the FC as forestry land3.  Another example was 
the c.500 acre Slewdrum Forest in Aberdeenshire in 19534. 

 
14. While Slewdrum was conveyed to the Secretary of State for Scotland at no cost for use by 

the FC, the lands at Glenlivet and Fochabers was sold rather than transferred under the 
terms of the 1923 Act.  Scope for transfers under the 1923 Act ended with the passing of the 
Crown Estate Act 1961 (section 8), at which time the CEC was still feuing land at Glenlivet to 
the FC5. 

 
Creation of the CEC 
 
15. While the nature of the FC when it was set up was influenced by the Commissioners of 

Woods and Forests, so the FC had a bearing on the nature of the CEC when the CEC was 
constituted in 1956 to succeed the Commissioners of Crown Lands. 

 
16. The Commissioners of Crown Lands consisted of two government ministers (one being the 

Secretary of State for Scotland) and a permanent official.  When a House of Commons 
committee was set up to review the management of Crown lands, the point of greatest 
unanimity was the need for the Commissioners to be replaced by a Board of Management 
and the first example of the benefits of this approach which was cited by the Committee of 
this in its report was the FC6. 

 
 
                                                           
1   Royal Commission on Scottish Affairs (1953) 
2  Clarification of this has been sought unsuccessfully from both FCS and the CEC.   
3  CEC Annual Report 1979 
4   see Birse Community Trust application to buy Slewdrum under the National Forest Land Scheme, March 2006 (FCS 

website). 
5   for example, 1,771 acres at Glenlivet in 1960 (CEC Annual Report 1960). 
6   Report of the Committee on Crown Lands  (Cmnd.9483)(HMSO 1955) 
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Glenlivet 
 
17. The FC’s Cairngorms Estate (Glenmore and the area sold to the Highlands and Islands 

Development Board in 1971) and the CEC’s Glenlivet Estate both share the same historical 
background – the break-up of the Duke of Richmond and Gordon’s vast estates (over ¼ 
million acres) in the Moray and Strathspey area at a time when there was government 
concern at the social impact of this during the depressed time of the 1920s and 1930s. 

 
18. The Secretary of State for Scotland bought the Cairngorms Estate for use by the FC in 1927 

and also, as the sole Commissioner of Crown Lands responsible for Scottish affairs, initiated 
the purchase of Glenlivet and Fochabers by the Commissioners in 1937. 

 
19. The FC, in addition to the purchase of forest land at Glenlivet, contributed in other ways to 

the development of the Commissioners Glenlivet Estate including, for example, being part of 
the CEC’s Working Party in 1972 to look at the future pattern of land use on Glenlivet. 

 
Changes in 1980s 
 
15. The division of functions between the CEC and FC ended in the 1980s, when the CEC 

decided that a UK estate with its extent of rural estates should have its own forestry 
component.  In 1984/5, the CEC re-acquired over 10,000 acres of forestry within the 
Glenlivet Estate boundaries from the FC under the terms of the government’s provisions at 
the time for the sale of FC land to previous owners1.  

 
16. Some small scale sales and purchase between the FC and CEC have continued over the 

years since around Glenlivet and Fochabers. 
 
17. It might also be noted that the CEC had decided by the end of the 1970s to diversify its 

wider property portfolio by including industrial sites and recreational facilities.  As its first UK 
initiative for the latter, the CEC entered an agreement with the FC in 1980 for the 
development of forest cabins at Lochaweside2.  The relationship between the FC and CEC 
over this site has apparently ended in recent years. 

 
Devolution 
 
18. In the lead up to the Scotland Act 1998, there were discussions between the Scottish Office 

(SO) and FC and the SO and CEC.  The FC and CEC were in quite similar circumstances as 
public bodies, for example:  
− both were Commissions operating at a GB/UK level under 1960s legislation and both 

subject to a Power of Direction by the Secretary of State for Scotland over Scottish 
matters (section 1(4) in both 1961 and 1967 Acts respectively); 

− both were reserved Westminster bodies managing major public estates, with both 
estates owned separately in Scotland (Secretary of State for Scotland and the Crown in 
Scotland); 

 
19. The outcomes of the discussions between the SO and FC and the SO and CEC were 

different at that time and developments since have also been very different. 
 

                                                           
1   CEC Annual Report 1985 
2   CEC Annual Report 1980  
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20. Both have re-structured their operations in Scotland since 1999, but in apparently opposite 
directions:- 
− The FC re-structured its operations to create Forestry Commission Scotland, reporting 

to and funded through the Scottish Parliament, and acting as a department of the 
Scottish Executive to implement the Executive’s Scottish Forestry Strategy. 

− The CEC re-structured its operations to discontinue their post of Head of the Scottish 
Estate and end the separate management of its operations in Scotland, integrating 
them sector by sector with the CEC’s operations in the rest of the UK . 

 
The FC Route 
 
21. Statutory Orders in 1999 and 2000 as delegated legislation under the powers granted by the 

Scotland Act 1998, designated the FC as a Cross-Border Public Authority and transferred 
ministerial functions for forestry to Scotland1. 

 
22. During this period, the FC worked with the Scottish Executive to draw up the Executive’s 

Scottish Forestry Strategy (published November 2000). 
 
23. In 2002, the Forestry Devolution Review (FDR)2 was carried out as a far reaching inter-

departmental review of the arrangements for forestry post-devolution.  The results of the 
FDR included the splitting of Forest Enterprise on a country basis and the further 
strengthening of national offices compared to FC HQ. 

 
24. In 2003-04, Forestry Commission Scotland (FCS) carried out a review of Scotland’s national 

forest estate for Scottish Ministers. 
 
25. In August 2004, FCS and Scottish Executive also signed the Scottish Forestry Concordat 

setting out how the two bodies would work together over different matters with FCS 
effectively working as a department of the Scottish Executive. 

 
Final Comments 
 
21. The response by the FC might be viewed as one of the success stories of devolution and as 

setting a benchmark for public policy in Scotland3. 
 
22. The FC has always been a UK/GB body4, so that this is now the first time that Scotland has 

managed its own national forest estate.  By contrast, the Crown Lands of Scotland used to 
be managed in Scotland5 and yet have become less accountable in Scotland since 
devolution. 

 
23. In 2006, following a review by the CEC of the 25,000 acres (10,000 hectares) of woodlands 

which it manages, the CEC has adopted a UK wide forestry strategy for the first time for 
what is now referred to as its Forestry Portfolio6.   

 
 

                                                           
1    e.g. No.746 in 2000 in the lists at http://www.oqps.gov.uk/scotlegislation/scotact1998.htm 
2   http://www.forestry.gov.uk/website/pdf.nsf/pdf/fdr~es~english~final.pdf/$FILE/fdr~es~english~final.pdf 
3   It might be noted that the FC, like the CEC, has always used private sector lawyers in Scotland rather than those of 

the Scottish Office / Scottish Executive.  FC’s lawyers in Scotland are Tods Murray.  
4   forestry in Northern Ireland was devolved to Northern Ireland in 1927. 
5   pre-1832 
6   There are also 10,000 acres (4,000 ha) leased to the FC.  CEC Rural Bulletin Spring 2006. 
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Annex 6 

 
 

SCOTLAND’S CASTLES, PALACES, ABBEYS  
& OTHER HISTORIC NATIONAL PROPERTIES 

 
 
Introduction 
 
1. This paper reports on a major transfer of property from the Crown Estate in Scotland to 

Scottish Ministers at the time of devolution. The paper examines two issues associated with 
the transfer: 
-   the apparent lack of information available about the extent and purpose of the transfer; 
-   the unusual nature of the reservations retained in favour of the Crown in the transfer; 

 
Historic Transfer 
 
2. The CERWG learnt during the course of its investigations that the Crown Estate 

Commission (CEC) had conveyed the ownership of Edinburgh and Stirling Castles and a 
number of Scotland’s other castles, palaces, abbeys and other historic properties to the 
Secretary of State for Scotland at the time of devolution. 

 
3. These properties were conveyed by the CEC on behalf of the Crown to the Secretary of 

State one by one during 19991.  The ownership of the properties then passed from the 
Secretary of State to Scottish Ministers as a result of devolution and the terms of the 
Scotland Act 1998. 

 
4. The CERWG was not aware of a publicly available list of all the properties involved in the 

transfer and enquiries to the CEC and Scottish Executive initially produced no results.  A 
brief search of the Land Register and Register of Sasines showed that the properties 
involved in addition to Edinburgh and Stirling Castles, were in a number of different counties 
and also of considerable individual national significance (for example, Blackness Castle, 
Linlithgow Palace, Dunfermline Abbey). 

 
5. The CEC has subsequently supplied a list of the properties involved (July 2006) and the full 

range of the twenty-six properties is shown in the attached table. 
 
6. Holyrood Palace was not part of the 1999 transfer.  It has been managed as government 

property since 1851 and its ownership and management became vested in Scottish 
Ministers under the Scotland Act 1998. 

 
7. The CEC also supplied an explanation of the transfers registered in 1999: 
 “The purpose of the transfers that took place in or around 1998 was to remove any possible 

doubt surrounding the Secretary of State’s title to ancient possession properties that had 
been administered by Historic Scotland for many years but in which The Crown Estate may 
have had a nominal historic interest.” (13th March 2006) 

 

                                                           
1   While some of the properties may have been conveyed in 1998, they were recorded in the Land Registers of 

Scotland during 1999. 
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8. It appears that the issue of Historic Scotland’s responsibilities and those of the CEC had 
come into sharper focus earlier in the 1990s when Edinburgh and Stirling Castles ceased to 
be military garrisons and a body had to take over responsibility from the military authorities1.   

 
9. This reflects that the issue was not the ownership of the properties.  They were ancient 

possessions of the Crown in Scotland and Scotland did not gain anything new from the 1999 
transfers.  The transfer was from property held by the Crown in Scotland to property held by 
the devolved government in Scotland.  The significance was thus more about management 
than ownership. 

 
10. The 1999 transfers may have been a “tidying up exercise”, but the transfer to the new 

Scottish administration when the new Scottish Parliament was being established, also had a 
much wider national significance for Scotland.  However, despite this, there was no mention 
of the transfer in the CEC’s Annual Reports.  Also, while the transfer was not secret, no 
other information appears to have been made public about it at the time. 

 
Unusual Reservations 
 
11. During the 1999 transfers, each conveyancing was entered in either the Land Register or 

Register of Sasines depending on its location.  The transfer of Edinburgh Castle was 
unusual however, as the conveyancing (25th February 1999) was recorded in the Land 
Register for Midlothian two years before the Register became operational (1st April 2001).  
The Castle is thus registered as title number MID 1. 

 
12. Since the transfers, the CEC has maintained on a number of occasions that:- 
 “The Crown Estate has no continuing property or other interest in Edinburgh Castle, Stirling 

Castle, Holyrood Palace or any other castles, palaces, abbeys cathedrals, gardens or parks 
(except where they are part of one of our five rural estates and within our direct and specific 
ownership)” (November 2005)2 

 
13. However, the dispositions recorded in the Registers show that the CEC has reserved rights 

over the properties conveyed in 1999.  The mineral rights are reserved by the CEC over all 
the properties and the most prominent properties at least, including Edinburgh and Stirling 
Castles, are also subject to a second very unusual reservation.  The reservations are 
expressed in each title in the following terms:- 
under exception of and reserving to Her Majesty and her Successors 
the whole mines, minerals and fossils insofar as belonging to Her and Them within or under 

the subjects hereby disposed and 
free right to exercise all rights to which She or They may be presently entitled and all 

privileges which She or They may presently enjoy over the subjects hereby disponed; 
 
14. Mineral rights are a distinct property right in Scots law and the CEC therefore does, contrary 

to its statements, have a “continuing interest” in these properties.  It is a profound anomaly 
that the CEC should retain the mineral rights over this iconic group of Scotland’s national 
buildings. 

 
15. The conveyancing is even more of an anomaly when it is not clear that the CEC was 

responsible for any property interest in all or most of the properties in the first place and 
therefore entitled to convey them.  The conveyancing of these properties by the CEC reflects 
a judgement that they all formed part of the Crown Estate.  The Crown Estate Act 1961 

                                                           
1   Edinburgh and Stirling Castles briefly featured during the 1990s in CEC reports and public relations activities 
2   The CEC does not “own” any of the properties which it manages in Scotland on behalf of the Crown in Scotland 
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defines the Crown Estate as lands and other property rights and interests managed by the 
CEC, yet the CEC acknowledges that the properties “had been administered by Historic 
Scotland for many years” (para 7 above)1.   

 
16. Also, none of the properties are identified in the lists of properties making up the Crown 

Estate in Scotland produced by the CEC over the last 50 years, while there are specific 
references in the CEC’s Annual Reports to the fact that the CEC was not responsible for a 
number of the buildings subsequently conveyed in 19992.   

 
17. The second reservation in the 1999 transfers after the mineral rights, is very curious and 

does not appear to be legally competent in Scots law.  A reservation must be clearly 
specified and any right reserved must be of property or rights which are recognised in Scots 
law.   

 
18. The fact that the same wording was used for a number of properties further undermines the 

notion that, for example, it was some rights that might form part of the regalia rights which 
were being reserved.  Also, the lack of any part of the Crown Estate remaining as an 
adjoining property to most of the disposed properties, rules out the possibility that servitudes 
are being reserved.  Before 2003, servitudes also had to be clearly specified from a 
restricted list of possibilities. 

 
19. The CEC have recently acknowledged that these reservations exist (July 2006), but to date 

have given no indication whether it is the CEC’s intention to convey the mineral rights and 
second reservation to Scottish Ministers. 

 
20. When the transfers of all these ancient possessions of Scotland were going through in 1999, 

the CEC was in the process of concluding a very major ‘landmark’ commercial property 
investment in Edinburgh.  The CEC decided to name the development “The Prince’s 
Exchange”. 

 
_________________ 

 
 
 
 

                                                           
1   It is also not clear how the “free gift” of these properties to the Secretary of State for Scotland fits with the 

requirement of the Crown Estate Act 1961 3(1) for the CEC to obtain “the best consideration in money or money’s 
worth which in their opinion can reasonably be obtained” or the limited circumstances to give away property under 
section 4 of the Act. 

2   for example,  CEC Annual Report 1979 
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Table 5 

 
List of Twenty-Six Historic Properties in Scotland 

conveyed by the Crown Estate Commissioners 
on behalf of the Crown 

to the Secretary of State for Scotland in 1998/9 
 
 
 

Edinburgh Castle 
Stirling Castle 

Blackness Castle 
Dumbarton Castle 
St. Andrews Castle 

Broughty Castle 
Fort Charlotte 

 
Linlithgow Palace and Loch 

Dunfermline Palace, Chapel and Grounds 
 

Glasgow Cathedral 
Elgin Cathedral and Burial Ground 
Dunkeld Cathedral and Grounds 

St Andrews Cathedral and Precincts 
Dunblane Cathedral 

Fortrose Cathedral and Precincts 
St.Machars Cathedral, Aberdeen 
Brechin Cathedral Round Tower 

 
Arbroath Abbey and Precincts 

Dundrennan Abbey 
Beauly Priory 

St.Mary’s Kirk, St.Andrews 
Blackfriars Chapel, St. Andrews 

Brechin Maison Dieu Chapel 
 

Holyrood Park 
Kings Knott, Stirling 

Argyll Lodging Stirling 
_________ 

 
 

Source:  List supplied by CEC 6th July 2006 
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Annex  7 

 
 

THE KING’S PARK, STIRLING 
 
 
Introduction 
 
1. The purpose of this paper is to describe that part of the Crown Estate in Scotland known as 

the King’s Park, Stirling, which is one of the ancient possessions of the Crown of Scotland 
and an area of great historical significance. 

 
Background 
 
2. The King’s Park is Scotland’s earliest recorded Royal Park, dating from the 12th century or 

before and amongst its early history is reported to have been laid out by Alexander the 
Third, Kings of Scots, as a hunting ground in 1257. 

 
3. The King’s Park with Stirling Castle as a backdrop, is now Scotland’s last former Royal Park 

still owned by the Crown.  The Park still covers over 300 acres of open agricultural and 
recreational land on the west side of Stirling and with the Castle, is part of a landscape of 
major national importance. 

 
4. The Crown Estate Commission (CEC) became responsible for the management of the 

King’s Park from 1956.  The extent of the ancient possession of Crown land at that time was 
335 acres (136 ha).  In 1972, the CEC bought the Old Mills Farm near the Park, re-sold the 
house and buildings and added the 115 acres of land to the King’s Park Farm to make it 
more viable1. 

 
5. There were no further significant changes in ownership until 1999.  The small part of the 

ancient possession known as the King’s Knot and managed by Historic Scotland, was 
conveyed by the CEC on behalf of the Crown to the Secretary of State for Scotland in 1999 
and thus to Scottish Ministers as part of the wider transfers at that time2. 

 
6. The current size of the Crown Estate holding of King’s Park is 453 acres (183 ha).  This 

consists of four main components3:- 
− 233 acres (94 hectares) classed as agricultural land and subject to two small grazing 

tenancies.  This land is divided between land within the historic Park area on either side 
of the main road west out of Stirling (A811) and a separate area of land at Kildean from 
the Old Mills purchase.  

− Nearly 150 acres (61 hectares) leased to Stirling Golf Club as the King’s Park Golf 
Course and including additional parts of the historic Park that do not form part of the 
actual course.  

− Approximately 70 acres (28 hectares) leased to Stirling Council.  This consists of the 23 
acres (9 ha) King’s Park public park beside the Golf Course and the Gowane Hills land 
adjoining Stirling Castle and including the South Brae under the Castle.   

                                                           
1   CEC Annual Report 1975 
2   see Annex 6 
3   Information from CEC (November 2005) 
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− Three residential tenancies in the Homesteads area within the historic Park.  The CEC 
recently disposed of the prominently located King’s Farm house and buildings in the 
centre of the Park in a private sale. 

 
7. The Gowane Hills area was not originally Crown land, but was acquired as the result of an 

exchange in the early 15th century with the town for land formerly within the Park.  This 
change allowed the Crown to control the lines of sight from the Castle to the bridge over the 
Forth. 1  The former Park land acquired by the town at that time to the east of the current 
Golf Course, was developed in the 19th century.  

 
8. The public park and golf course both date from Victorian times, when the new railway made 

it possible for businessmen to commute to Glasgow from Stirling and the King’s Park area of 
Stirling was a fashionable place to settle.   

 
9. The association between the King’s Park and golf does, however, go much further back.  It 

is reported that the Accounts of Scotland’s Lord Treasurer recorded James IV, Kings of 
Scots, played golf at the King’s Park in 15062, while local Kirk Session Records give more 
specific references from 1603 onwards.3  

 
10. Until recent decades, the Golf Club had to put electric fences around the greens to keep 

grazing cattle off.  However, the Club subsequently bought out the grazing let and has since 
carried out tree planting and amenity work across the course.   

 
11. In November 1992, the Golf Club negotiated a fresh 30 year lease with the CEC to 2022.  

The CEC included three yearly rent reviews in the lease and the two initial reviews seem to 
have been readily agreed.  However, in 2001, the CEC substantially increased the rent.  The 
Club was forced to go to arbitration because they considered the amount excessive and the 
arbiter found in the Club’s favour at around half the amount being sought by the CEC. 

 
Current Issues 
 
12. In 2006, the CEC started to negotiate with Stirling Golf Club to sell the Club the lands and 

buildings currently leased by the Club, including the parts of the King’s Park within their 
lease but not forming part of the course. 

 
13. The CEC set 28th November 2006 as the deadline for the conclusion of missives (i.e. 

agreement of the sale), with the Club to make an offer significantly above market valuation 
and keep the negotiations confidential. 

 
14. Rumours had existed locally since the early summer about plans to sell the Golf Course, but 

it only became clear to Stirling Council and local community groups in October that 
negotiations were underway.  The proposed sale then quickly developed as an issue. 

 
15. While the Council and community interests understood why the Golf Club would want to buy 

the course, the Club is a private company.  There was a clear view that the golf course 
should not be sold to a private company, but remain in public ownership to safeguard its 
future as a major part of the historic and important King’s Park. 

 
16. Confronted by an escalating issue over the sale, the CEC first suspended negotiations with 

the Golf Club and then, on 16th November, issued a joint statement with Stirling Council:-  

                                                           
1   John Harrison, Paper 7th November 2006 
2   “500 Years of Golf in Stirling 1506-2006” (Stirling Council 2006) 
3   John Harrison, Paper 7th November 2006 
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“Stirling Council and The Crown Estate had a very productive meeting on 15th November 
to discuss the concerns of the local community regarding the possible sale of the King’s 
Park Golf Course. 
In the light of these concerns, The Crown Estate is happy to give the Council its 
assurances that time will be given for alternative proposals to be considered. 
Stirling Council will now progress these alternatives in consultation with the local 
community, other interested parties and The Crown Estate.” 
 

17. Stirling Council and local community interests have proposed that the Council should 
acquire all the Crown land forming part of the historic King’s Park (i.e. Golf Course, areas 
leased by Council and agricultural land).  A public trust would then be established to secure 
the long term ownership of the King’s Park and ensure that it is managed for the common 
good of the people of Stirling in ways that also reflect its national importance to Scotland. 

 
18. While the Council has confirmed that the CEC appear willing for the Council to acquire all 

the historic King’s Park, negotiations are on-going between the CEC and Council at the time 
of writing (December 2006). 

 
19. Community interests have said that the Crown’s ownership of the King’s Park land should be 

transferred to the Council at no cost, as with the transfer of the Crown’s ownership of Stirling 
Castle and the King’s Knot within the King’s Park to Scottish Ministers in 19991.  The 
ownership of Holyrood Park, covering 650 acres or around twice the area of the King’s Park, 
was also transferred at no cost then. 

 
20. The proposal that the Crown should gift the lands (or at least the Gowane Hill and public 

park areas leased by the Council) to the people of Stirling is based on the national 
importance of the King’s Park and the ancient association between the Crown in Scotland 
and Stirling. 

 
21. Originally, the CEC had seen the sale of the golf course as a straightforward commercial 

transaction.  The CEC do not appear to have recognised the importance of the King’s Park 
as part of Scotland’s national heritage.   

 
22. The King’s Park is clearly the only ancient possession of its kind forming part of the Crown 

Estate in Scotland, while the only land within the rest of the UK wide Estate that appears to 
be of equivalent national status is the Great Park at Windsor Castle.  That Park’s 
significance is recognised in it being the one part of the Crown Estate which the CEC can 
not sell.2 

 
23. The CEC is required in disposing of other land from the Crown Estate to obtain ‘the best 

consideration in money or money’s worth’, but this is subject to ‘having regard to all the 
circumstances of the case’ as well as other opportunities for flexibility under their legislation.3  

 
24. One part of the context to the discussions between the CEC and Council over the historic 

King’s Park land, is that these parties have been negotiating the purchase of the Kildean 
land by the Council for several years.  This substantial financial deal would allow the Council 
to develop the land to improve the economy and infrastructure of Stirling. 

 
25. If Stirling Council acquire the King’s Park and Kildean areas from the Crown, the CEC will no 

longer be responsible for managing any land at Stirling. 
                                                           
1   The properties were conveyed to the Secretary of State for Scotland – see Annex 6 
2   Crown Estate Act 1961, section 5 
3   Crown Estate Act 1961, section 3 
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Annex  9 

 
 

THE CROWN RIGHT TO WHALES 
 
 
Introduction 
 
1. The purpose of this paper is to provide background about the right of the Crown in Scotland 

to certain larger whales.  The nature of this ancient Crown right in Scotland is archaic, but of 
continuing relevance due to the increasing number of whales stranded on the Scottish coast. 

 
2. A statement by the CEC in 2005 listing its interests in Scotland included the Crown right to 

whales.1  However, the Crown right which the CEC described in the statement was not the 
right of the Crown in Scotland, but a right of the Crown under English law in the rest of the 
UK.  The CEC was also mistaken in claiming even the correct right as part of the Crown 
Estate in Scotland because, as explained in this paper, responsibility for the administration 
of the right of the Crown in Scotland to certain whales is devolved to the Scottish Executive. 

 
Whales in Scottish Waters 
 
3. There was commercial whaling in Scotland’s territorial sea during the first half of the 20th 

century.  A Norwegian owned whaling operation was established in 1903 at Loch Tarbert, 
Harris, and carried out whaling around the Western and Northern Isles during 1904-28 and 
then briefly in 1950-1.   

 
4. During the first 25 year period, they caught over 8,000 large whales.  They included (with 

average species length in brackets2) 395 blue whales (22-30 metres), over 6000 fin (18-25 m) and 
2,000 sei (12-18m) whales with smaller numbers of sperm (15-18 m), humpback (11-16 m) and 
northern right (14-18 m) whales3. 

 
5. There has been a statutory ban on whaling in Scotland’s territorial sea for several decades4 
 
6. The Natural History Museum, London, has been recording whales, dolphins and porpoises 

(i.e. cetaceans) stranded on the UK coastline for more than a hundred years.  The number 
of strandings has increase significantly in recent years, more or less doubling in the period 
1994-2004.  The attached table shows the number of strandings on the Scottish coast in 
2000-2005.  

 
7. The table shows that there are now over 200 recorded strandings a year in Scotland.  In a 

significant number of instances, the dead whales have to be cleared from the shore in the 
interests of public and environmental health.  The normal option is to remove them to landfill.  
This can prove an expensive operation, depending on the size and location of the dead 
whale. 

 
8. A recent example was a dead sperm whale on the west coast of Harris in the first week of 

March 2006.  It was 48 foot long (14.5 m) and weighed 48 tonnes.  It cost c.£14K to remove 

                                                           
1  “Crown Estate Interests in Scotland”  CEC, October 2005 
2  Average lengths from Field Guide to Mammals of Britain and Europe”  F.H Van Den Brink (Collins 1967) 
3  Catch data: “The Marine Environment: Cetaceans  SNH Information Note 2004;     
4  for example, the Wildlife and Countryside Act 1981 provides for the protection of all cetaceans found in UK territorial 
waters (section 9) and the Fisheries Act 1981. 
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to landfill, with the costs shared more or less equally between getting it to the landfill site and 
the landfill tax1.  In April, there was a 60 foot long, 60 tonnes Fin whale at Borgue in 
Kirkcudbrightshire2.   

 
9.   ‘Mass strandings’ are likely to be more expensive, for example, the six sperm whales that 

stranded in Cruden Bay, Aberdeenshire, in January 1996 cost £30K to clear. 
 
The Crown Right 
 
10. One of the ancient rights of the Crown in Scotland, part of the regalia minora, is the right to 

large whales.  This right has traditionally been described as the right to “great fish”3. 
 
11. These whales are also often described as “royal fish”.  This is because the Crown’s right is 

to the whales themselves and not as with other species (i.e. salmon, oysters, mussels), the 
right to take (i.e. hunt, collect, harvest,…) the species. 

 
12. This right of the Crown in Scotland dates from medieval times and is thought to have 

originated with stranded whales, as reflected in the right to the whales themselves – a right 
of first claim. 

 
13. This ancient right of the Crown in Scotland in Scots law is entirely separate from an 

equivalent held by the Crown in English law, where an Act in 1324 granted the Crown all 
rights to cetaceans stranded on or caught in the waters of England and Wales.    

 
14. In England and Wales, the Crown gifted its right to others in specific areas including the 

Duchy of Cornwall and various Lords of the Manor.  No incidences of this seem noted in 
Scotland. 

 
15. The Crown’s right in England and Wales is to all cetaceans (whales, dolphins and 

porpoises), while the right of the Crown in Scotland is only to larger whales:- “according to 
the Law of Scotland: “whales, when large, belong to the Sovereign; when small, to the 
captors””4   

 
16. The right is also traditionally described in Scotland as “all large whales, other than the Bottle-

nosed and caa’ing species”5  However, it is not clear in other respects what species or size 
of whales are involved.   

 
17. The suggestion is made that a whale counted as a large whale if it was “too large to be 

drawn to land by a wain pulled by six oxen”6.  However, the origin of this is not known and it 
does not sound like a prescription in Scots law. 

 
18. The question of which whales should or should not be claimed on behalf of the Crown 

became an issue in October 1927, when 168 false killer whales were stranded near 
Dornoch.  As a result, it was decided that the exceptions to the category of whales belonging 
to the Crown in Scotland would: 

                                                           
1  Information from Comhairle nan Eilean Siar 
2  Scottish Farmer 8th April 2006 
3  Scottish Land Law   Wm. Gordon (Green & Co, 1989) 
4  Instruction to the Receivers of Wrecks “Fishes Royal” 1929 (supplied Maritime and Coastguard Agency April 2006) 
5  as note 1:  Presumed to be the North Atlantic Bottle-nosed whale (average length 7 – 9.5 metres) and the long 

finned Pilot Whale (4 – 8.5 m); “caa’” means in Scots ‘the driving of whales into shallow water; a drove of whales’ 
Chambers Scots Dictionary 1975. 

6  e.g. Scottish Executive (Nov 1995) “Royal Fish:  Guidance for dealing with stranded Royal Fish (e.g. whales over 
25’) in Scotland”  http://www.scotland.gov.uk/Topics/Environment/Wildlife-Habitats/19887/royalfishguidance 
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  “be more clearly expressed to include, in addition to Bottle-nosed and caa’ing species, any 

whale (whatever species) of a length of less than 25 feet.  Measurements should be taken 
from the snout or beak to the middle of the tail”1 

19. The “25 feet rule” is still applied now.  The question of whether the Crown’s right in Scotland 
also applies to whales taken by others in Scotland’s territorial seas2, is potentially not 
relevant while whaling is banned in Scotland’s seas3.   

 
Administration of the Right 
 
20. There has been a long association between wrecks and stranded whales in public 

administration.  The right to wrecks in Scotland’s territorial seas is also an ancient right of 
the Crown in Scotland and part of the regalia minora.  However, the right has been 
administered on a UK wide basis with the equivalent Crown right in the rest of UK waters 
since at least the Merchant Shipping Act 1854, when wrecks became the responsibility of 
the Receiver of Wreck. 

 
21. In England and Wales, the Crown’s right to wreck and royal fish seem to have always been 

managed together because they occur together in the statute of 1324 which states “…also, 
the King shall have (wreck of the sea) throughout the realm, whales and great sturgeons 
taken in the sea or elsewhere, except in certain places privileged by the Crown”4.   

 
22. While whales are not mentioned in the Merchant Shipping legislation, Scotland’s Crown right 

to whales was also managed by the Receiver of Wreck from 1854.  In 1993, the role of the 
Receiver of Wreck was centralised and moved from HM Custom and Excise to what is now 
the Maritime and Coastguard Agency (MCA). 

 
23. At devolution, the administration of the Merchant Shipping Act 1995 was a reserved function 

under the Scotland Act 1998.  The Receiver of Wreck is therefore still responsible for 
administering wreck matters in Scotland as well as the rest of the UK.  However, the 
Merchant Shipping Act does not mention the administration of the Crown rights to royal fish5.  
As a result, the right of the Crown in Scotland to larger whales was not a reserved function 
and passed to the Scottish Executive and is now administered by their Environment and 
Rural Affairs Department (SEERAD) (Marine Management Division)6. 

 
Crown Liability 
 
24. The Receiver of Wreck has long recognised a liability to pay for the burial or other disposal 

of whales claimed by the Crown in certain circumstances where disposal is necessary7 and 
arrangements have been in place for the local authorities to be refunded for the costs of 
some disposals8.   

 
25. During the pre-devolution period, 1993-1999, the Receiver of Wreck made 14 payments for 

the disposal of 29 stranded whales of 25’ or more in Scotland (see attached Table 7).  The 
                                                           
1   Decided by the Board of Trade who administered the right at the time and issued an instruction to this end on 5th 

March 1929. (MCA papers April 2006) 
2   Scottish Land Law op cit 
3   the position regarding the Crown’s right with the whaling in Scottish waters during the 20th century has not been 

investigated. 
4   MCA papers 10th April 2006 
5   The Crown’s right is a prerogative right and not mentioned in any legislation 
6   “Guidance…” op.cit 
7   for example, in papers introducing the 25’ rule in 1929 (cited above) 
8   The arrangements in England and Wales only apply to whales stranded on Crown or public foreshore and do not 
cover Council staff time, only the costs of equipment, contractors, landfill etc on proposals agreed in advance. 
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total amount of the payments was £121,128.  While this gives an average of £8,650 per 
incident, half the overall total was paid for two incidents that involved more than one whale1. 

 
26. Since devolution, SEERAD provides financial assistance with disposals at its discretion2.  In 

the period 2000-06, the Scottish Executive made payments for the disposal of 36 whales of 
25’ or more totaling £110,000 (Table 7).  The re-fund can be for 100% of the local authority’s 
costs if the disposal proposal is agreed in advance3. 

 
Recording Scheme 
 
27. The Natural History Museum (NHM) in London started recording stranded whales in the late 

19th century.  In 1913, the NHM reached an Agreement with the Board of Trade over 
stranded whales.  The Board of Trade was responsible for administering the Crown rights 
through the Receiver of Wreck. 

 
28. The Receiver of Wreck does not now have a copy of the Agreement.  However, the 

understanding is “that this agreement simply allows that the NHM will be informed in the 
event of a stranding and will have right to first refusal for educational / scientific purposes”4 

 
29. In England, the nature of the Crown’s right means the agreement applies to all cetaceans, 

while in Scotland it only covers whales larger than 25’.  When that rule was introduced in 
1929, the Board of Trade was concerned that the NHM’s interest in any stranded whales 
less than 25’ in Scotland, should not result in the Receiver of Wreck ending up liable for its 
disposal. 

 
30. Following the international “Agreement on the Conservation of Small Cetaceans of the Baltic 

and North Sea” (ASCOBANS) in 1991, the monitoring and recording of stranded whales in 
the UK has been funded by the UK Department of Environment, Food and Rural Affairs 
(DEFRA) as the UK Cetaceans Strandings Investigation Project5.  DEFRA contracts the 
Institute of Zoology (IOZ), the NHM and Scottish Agricultural College (SAC)6. 

 
31. SAC’s first contract was in 1992 and having a co-ordinator in Scotland produced an 

immediate and substantial increase in the records from Scotland, as previously all records 
had to be supplied to London.  The project co-ordinator for Scottish strandings is based at 
the Scottish Agricultural College in Inverness.  Virtually all Scottish records go through the 
SAC co-ordinator and there is a separate Scottish database and tissue store.  The UK 
records are collated at the NHM and copied to the National Museums of Scotland.  The 
results are also publicly available.  Information is supplied to Scottish Natural Heritage 
(SNH) if requested. 

 
Issues 
 
(i)  CEC Position 
 
32. The CEC include in their list of Crown Estate Interests in Scotland “the right to whales, 

porpoises, dolphins and sturgeon caught in territorial waters” 7.  This appears wrong as: 
                                                           
1   MCA papers April 2006 
2   See SEERAD guidance at http://www.scotland.gov.uk/Topics/Environment/Wildlife-

Habitats/19887/royalfishguidance 
3   see “Guidance…” (op.cit.) 
4   MCA 10th April 2006 
5   DEFRA was the Department of Environment when the funding first started. 
6   Initially DEFRA funded each body separately.  The last contract was to the NHM and SAC and the IOZ sub-

contracted to them.  The current contract is to IOZ which has separate sub-contracts with the NHM and SAC. 
7   CEC 19th October 2005 



CERWG    Final Report   December 2006 
 

 135

− the right quoted is the right of the Crown in England and Wales and not the right of the 
Crown in Scotland; 

− the Crown right in Scotland, while an extant right, is not part of the Crown Estate in 
Scotland. 

 
33. The CEC acknowledges that it has no part in managing the right1.  The right can not 

therefore be part of the Crown Estate, as that is defined simply as “the property rights and 
interests under the management of the Commissioners”2  

 
34. As has been noted, if the CEC is claiming the right, the CEC might be expected to pay the 

Scottish Executive’s costs administering the right3. 
  
(ii) Scottish Interest 
 
34. The right of the Crown in Scotland to larger whales is interesting in this context because it is 

not part of the Crown Estate.  The right has not only always belonged in Scotland, but since 
devolution it has also been administered in Scotland by the Scottish Executive. 

 
35. This raises the question of why other such property rights of the Crown in Scotland that do 

still form part of the Crown Estate in Scotland, are not administered in Scotland?  Obvious 
examples in this Report are the rights of the Crown in Scotland to naturally occurring oysters 
and mussels.  These could also be managed in Scotland by SEERAD’s Marine Division as 
with the Crown right to whales. 

 
36. At the same time, there is also the situation where:  

− the Scottish Executive is administering one of the Crown in Scotland’s ancient marine 
right and the Executive’s costs of administering the right are only likely to get greater; 

− none of the substantial net income from other ancient marine rights of the Crown in 
Scotland contributes to these costs, as the rights are still administered by the CEC. 

 
(iii) Scottish Administration 
 
37. The Scottish Executive has been successfully managing the Crown right to whales for over 

six years and has published Guidance on dealing with stranded whales4  
 
38. There is some scope for the Guidance to refine its representation of the nature of the 

Crown’s right in Scotland5 and it might be more helpful to refer to the Board of Trade’s 1929 
25 feet rule than the suspect ‘wain and oxen’.  The label ‘Royal Fish’ is also archaic. 

 
39.   The 25’ rule is also simply that - a rule.  It is a pragmatic decision made by the Board of 

Trade nearly 80 years ago, not a law.  It provides an arbitrary cut off for the local authorities 
between no re-fund at all and possibly a 100% re-fund.  Table 6 suggests, for example, that 
a more rational cut off might be 10 or 20 feet.   

 
40. Local authorities might consider that, while SEERAD claims that it “has no legal obligation to 

assist with the costs of disposal of ‘Royal Fish’6, it is time to review the 25’ rule as the 
                                                           
1   CEC 6th July 2006 
2   Crown Estate Act 1961 Section 1(1) 
3   MCA April 2006 
4   http://www.scotland.gov.uk/Topics/Environment/Wildlife-Habitats/19887/royalfishguidance 
5   in considering whether dolphins are covered by the Crown right, the only members of the dolphin family 

(Delphinidae) likely to reach 25’ are both known as whales – killer and pilot. 
6   Guidance op cit, 



CERWG    Final Report   December 2006 
 

 136

number of stranded cetaceans increases in absolute terms and the proportion requiring 
removal increases due to stricter public and environmental regulations.  It might also be 
more appropriate to consider an arrangement where it was the cost of an agreed disposal 
that provided the threshold for Scottish Executive assistance rather than the length of the 
whale.  

 
41. More generally, there seems scope for the Scottish Parliament to abolish the Crown in 

Scotland’s archaic property right in certain whales in Scotland as part of land law reform and 
to deal with all such matters under the Parliament’s wildlife legislation 

 
42. There is also scope to bring the recording scheme more into line with devolution without 

undermining the role of the NHM in co-ordinated UK results.  The 1913 Agreement between 
the Board of Trade and NHM might, for example, be replaced by a modern agreement 
between the Scottish Executive and SAC as the parties responsible for the right and the 
recording in Scotland. 

 
43. The role of SAC in managing the system of recording in Scotland, including the Scottish 

database and tissue store, might also be expected to become managed by the Scottish 
Executive.  Scotland is likely to continue to want to have such a scheme, but the funding by 
DEFRA through the Institute of Zoology might be considered insecure.  The Scottish 
Executive Marine Management Division have already responded to a cut in DEFRA funding 
to SAC for necropsies, by providing some funding to maintain a higher level of these post-
mortems.1.   

 
44. More generally, the Scottish Executive might integrate the monitoring and recording of 

stranded whales by SAC under SNH as the Executive’s existing lead agency for other 
matters related to free-living whales.  The recording scheme could have better coverage if 
SNH Area staff were more directly involved.  

 
________ 

                                                           
1   Information from Scottish Co-ordinator, SAC (September 2006 ) 
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Table  6 

 
The Number of Stranded Cetaceans Record 

for the Scottish Coast 2000-2005 
 
(i)  Totals 2000-2005 
 
     2000 2001 2002 2003 2004 2005 Overall Total 
 UK Strandings    421   549   655   774   799   699       3897 
 Scottish Strandings   139   135   130   150     166   226         946 
 Scottish as % of UK   33%   25%   20%   19%   20%   32%        24% 
 

Notes 
(a) The strandings are essentially of dead whales.  Live strandings are “a tiny percentage of the 

annual total.  The successful rescues are usually of the smaller cetaceans  (dolphin, porpoise, 
etc).” (i.e. 2-3 metres in length) 

(b) The Museum’s “data show that most of the larger species of cetaceans are both sighted and 
stranded on the Scottish coast”.  “The greater numbers of cetacean strandings in the rest of the 
UK are due to large numbers of common dolphins and porpoises, which make up the bulk of 
numbers recorded each year”  

(c) The Highlands and Islands account for half the total length of the UK’s coastline and strandings 
in the region are thought to be very significantly under-recorded due to remoteness and the 
limited number of observers. 

 
(ii)  Size Categories 2000-2005 
 

Range (feet)  Total  Species >25’ 
   0’  to <5’  368 
>5’   to <10’  219 
>10’ to <15’    46 
>15’ to <20’    37 
>20’ to <25’    15  
>25’ to <30’    13  11 Minke 
>30’ to <35’      3    2 Minke, 1 Sperm 
>35’ to <40’      4    4 Sperm 
>40’ to <45’      6    5 Sperm, 1 Humpback  
>45’ to <50’      3    3 Sperm 
>50’ to <55’      3    3 Sperm 
>55’ to <60’      2    2 Fin 
  total   719 
  no length reported 227 
  overall total  946 

 
(Source: Papers supplied by Natural History Museum UK Cetacean Strandings Investigation Project  (April 

2006)) 
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Table 7 

 
Number of whales of 25 feet or more in length on which payments 

 were made for disposal by the  
the Receiver of Wreck and Scottish Executive (SEERAD) 

 
 
     Receiver of Wreck   SEERAD 
   1993-95 14   2000-01   7 
       95-96   6       01-02   5 
       96-97   0       02-03   8 
       97-98   6       03-04   4 
       98-99   3       04-05   3 
       99-00   0       05-06   9 
   totals  29     36 
 

 
Note 
Not all whales over 25’ need to be cleared away. 
For the 5 year period 2000/01 to 04/05, Table 6 shows that the UK recording scheme 

recorded 34 whales of 25’ or more stranded in Scotland, while Table 7 shows that 
payments were made to dispose of 27 whales.  

 
(Sources: MCA & SEERAD, 2006) 
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Annex  10 

 
 

Naturally Occurring Oysters & Mussels 
 
 
Introduction 
 
1. The purpose of this paper is to describe the rights of the Crown in Scotland to naturally 

occurring oysters and to naturally occurring mussels1.  These two rights are both part of the 
ancient property rights of the Crown in Scotland, the regalia minora.  They are separate 
rights in law, although they share many characteristics and are often referred to together. 

 
2. The rights are not in the oysters or mussels themselves.  The rights are in the ownership of 

the scalps or beds and the right to take the oysters or mussels and in the past, the Crown 
granted out both these types of rights.   

 
3. There are no equivalent Crown rights to these species in the rest of the UK. 
 
Oysters 
 
4. The right of the Crown in Scotland to oysters is to naturally occurring native oysters.  The 

right forms part of the Crown Estate in Scotland as managed by the CEC and this means 
that, with limited exceptions, it is unlawful or ‘poaching’ to gather any native oyster without 
the CEC’s permission.   

 
5. The native oyster, known as the common oyster, has been fished and cultivated in Scotland 

for centuries.  Oysters were once a thriving public fishery producing 30 million oysters a 
year.  However, oysters declined in Scotland from the late 19th century due to factors such 
as poor water quality, disease and over-exploitation and the demise of the industry was in 
the 1920s2.  A fishery for native oysters still takes place in Loch Ryan in south west 
Scotland, but the species has an increasingly fragmented and fragile population and is now 
largely confined to shallow sea lochs off the west coast3.    

 
6. The native oyster is a UK Biodiversity Species and SNH has started to implement a Species 

Action Plan.  SNH has joined forces with a number of organisations, one of which is the 
CEC, to raise awareness of the plight of the native oyster and to try and reduce illegal fishing 
of the species4.  The CEC proclaims itself “the guardian of naturally occurring oysters and 
mussels in Scotland”5 and prominently noted its “support for the protection of Scottish native 
oysters” in its 2006 Annual Report. 

 
7. The first of two questions which arise in the context of this report is whether, given 

devolution, the distinctive ancient right of the Crown in Scotland to native oysters should still 
be administered by the London based CEC?   

 

                                                           
1   This is the species Mytilus edulis.  The freshwater pearl mussel, Margaritifera margaritifera, an endangered species 

for which Scotland is the ‘global stronghold’ (SNH footnote 3 below) is not subject to any Crown property rights.  
2   CEC webstie – Shellfish Farming 
3  “Making a difference for Scotland’s Species”  SNH 2006 
4   SCENES Issue 218 February 2006 
5   CEC website – ‘The Crown Estate in Scotland’ 
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8. The administration of some property rights of the Crown in Scotland is already devolved to 
the Scottish Executive including, for example, the Crown’s right to certain larger whales1.  
The Scottish Executive is also already responsible for wildlife legislation and the statutory 
regulation of shellfish farming2.  

 
9. It might be considered, for example: 

− that the involvement of the CEC with wild oysters only adds extra complications to the 
Scottish Executive’s responsibilities for the protection and conservation of this species 
for little or no apparent benefit; 

− that enabling the Scottish Executive to administer this ancient right would bring benefits 
in Scotland by allowing the management of the right to be fully integrated with SNH’s 
existing responsibilities to protect and conserve Scotland’s vulnerable native oysters 
populations.      

 
10. It might also be expected, given the CEC’s commitment to follow guidance from the Scottish 

Executive where possible within the terms of the Crown Estate Act 19613, that the CEC 
would look for an opportunity to transfer the administration of this particular right to the 
Scottish Executive if asked.  An obvious example might be the proposed UK Marine Bill. 

 
11. The second question which arises in the context of this report is whether there is merit in 

retaining the Crown right itself.  The power to legislation over the right as part of Scots 
property law is devolved to the Scottish Parliament and the Scottish Law Commission has 
already made some proposals relative to it4.  

 
12. Are there benefits in retaining this medieval property right when the protection and 

conservation of the species should be a matter for the Scottish Parliament’s wildlife 
legislation and as safeguarding the interests of shellfish farmers5 is also covered by the 
shellfish legislation devolved to the Parliament6.   

 
13. Thus, while there seems no particular role for the CEC in administering this right rather than 

the Scottish Executive, the Parliament might decide that there is no particular merit in 
retaining this archaic Crown property right over a particular species of wildlife. 

 
14. The removal of the property right over native oysters would not affect the CEC’s involvement 

with shellfish farming through its current responsibility for administering the ownership of 
Scotland’s seabed by the Crown in Scotland. 

 
Mussels 
 
15. There are still two fisheries based on native mussel beds: the Tain fishery within the 

Dornoch Firth and one in the Solway.  The former was granted to the Burgh of Tain by 
James V1, King of Scots, in 1612 and has been managed ever since for the common good 
of the Burgh.   

 
                                                           
1   see Annex 9  
2   e.g. Fish Health Regulations 1992, Diseases of Fish Act 1937, Business Registration Act 1985, Sea Fisheries 

(Shellfish) Act 1967 (all as amended).  Siting is a determined by the CEC and in the Northern Isles, Shetland and 
Orkney Councils   

3   for example, CEC papers and statement by the CEC Chairman at CEC / CERWG meeting 12th June 2006 
4   “Report on the Law of the Foreshore and Seabed”  (SLC 2003).  The SLC’s brief for the report was simply to make 

proposals to clarify the law, not to reform it as such. 
5   for example, exclusive use and safeguards if wild oysters should naturally join farmed stock 
6   Despite the restricted remit of the SLC (note 4 above) it appears they consider that there is no particular role for the 

Crown right and that it restricts other public interests – see par 3.14 in their 2003 report. 


